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Realization of the principle of the unity of the application of law

in regional declarations on human rights

Abstract: Despite some, sometimes very significant differences in the legal
systems of the states of the world, this article proceeds from the premise that,
nevertheless, in the application of law in the world there is some fundamental unity
that derives from the fundamental function of law — the protection of human rights.
This is confirmed by the recognition of the Universal Declaration of Human Rights
(UN, 1948) by the overwhelming majority of the countries of the world, secondly
by the adoption of regional Conventions (Charters) containing similar guarantees,
thirdly by the declaration of similar rights in many constitutions of countries
Peace. The author makes an attempt to generalize these approaches and to prove on
this basis the priority of the principle of unity of the application of law before the
protrusion of differences.
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Vienna Declaration and Programme of Action 1993.

The relevance of the development of this topic is that many authors, including
Western ones, insist on an impassable civilization gap between Western and non-

Western public, in particular, legal values. For example, S. Huntington [1] calls
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this a clash of civilizations and, in particular, indicates that “the West is and will
remain for years to come the most powerful civilization. Yet its power relative to
that of other civilizations is declining. As the West attempts to assert its values and
to protect its interests, non-Western societies confront a choice. Some attempt to
emulate the West and to join or to ‘band-wagon’ with the West. Other Confucian
and Islamic societies attempt to expand their own economic and military power to
resist and to ‘balance’ against the West. A central axis of post-Cold War world
politics is thus the interaction of Western power and culture with the power and
culture of non-Western civilizations”.

A similar point of view, although perhaps in a softer form, is given by
A. Smolin in the publication [2]. The unsuccessful introduction of the Western
model of development in the developing countries and the countries of the third
world, he notes, seems to be due to the fact that the basis for development is the
experience gained in a different cultural context and proposed without prior
comprehension and processing in the latter's conditions. The Muslim countries, the
author points out [2], criticize the UN documents in the field of human rights for
the inability to take into account the cultural and religious specifics of non-Western
countries. For example, in 1981, Iran's representative to the UN, Said Rajai-
Kharasani, formulated his country's position on the Universal Declaration of
Human Rights, which became the basis for most other Islamic states. He called the
document “a secular understanding of the Judeo-Christian tradition”, which cannot
be realized by Muslims without violating Islamic legislation [2].

However, these discrepancies cannot be made it absolute, since there is a set
of legal values that cannot but be recognized throughout the world. For example, as
mentioned below, the same Iran voted ‘for’ the adoption of the Universal
Declaration of Human Rights (UN, 1948), while the Byelorussian SSR, Poland, the
USSR, the Ukrainian SSR, Czechoslovakia, Yugoslavia, the Union of South
Africa, as well as Saudi Arabia ‘abstained’ [3]. As A. Smolin points out [2], the
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majority of experts, both Western and non-Western, agree that in the context of
globalization and internationalization, the rational attitude to traditions that
continue to play an important role in the life of each people is becoming more
actual. Evolutionary development of traditions and law, in the end, maximally
bring together the Western and Eastern legal postulates.

Some questions of the implementation of the principle of the unity of the
application of law in regional declarations on human rights were considered by the
author in his work [4].

For example, right now, the fundamental right recognized in the world is the
right to life. It is unlikely that there will be people in their right mind and sober
memory who will deny the universal significance of the principle of guaranteeing a
person’s life. In particular, the guarantees of the right to life are to some extent
present in the constitutions of almost all states.

So, according to Article 3 of the Constitution of Ukraine, an individual, his
life and health, honour and dignity, inviolability and security shall be recognised in
Ukraine as the highest social value. According to Article 27 of the Constitution of
Ukraine, every person shall have the inalienable right to life. No one shall be
arbitrarily deprived of life. Protection of human life shall be the duty of the State
[5].

According to Article 27 of the Constitution of Azerbaijan, everyone has the
right for life [6]. According to Article 20 of the Constitution of the Russian
Federation, everyone shall have the right to life [7]. According to Article 19 of the
Constitution of the Republic of Haiti (1987), the State has the absolute obligation
to guarantee the right to life, health, and respect of the human person for all
citizens without distinction, in conformity with the Universal Declaration of the
Rights of Man [8]. According to Article 21 of the Constitution of India, no person
shall be deprived of his life or personal liberty except according to procedure

established by law [9]. According to Article 22 of the Constitution of
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Turkmenistan (2008), each individual has the right to life and liberty and the
exercise (of this right). No one can be deprived of the right to life [10]. According
to Article 39 of the Constitution of Algeria, the private life and the honour of the
citizen are inviolable and protected by the law [11]. According to Article 12 of the
Iragi Constitution, everyone has the right to life, liberty, and the security of his
person. No one may be deprived of his life or liberty, except in accordance with
legal procedures. All are equal before the courts [12]. And so on.

In Article 2 in the Cairo Declaration on Human Rights in Islam [13] also
contains guarantees for the right to life: “Life is a God-given gift and the right to
life is guaranteed to every human being. It is the duty of individuals, societies and
states to protect this right from any violation, and it is prohibited to take away life
except for a Shariah-prescribed reason. Safety from bodily harm is a guaranteed
right. It is the duty of the state to safeguard it, and it is prohibited to breach it
without a Shari’ah-prescribed reason”.

Similarly, guarantees for other human rights are to some extent guaranteed.
As pointed out in the article [14], the modern stage of interpreting human values
and regulating them in constitutions is characterized, in particular, by increased
attention to the provision, guarantees and protection of ‘natural’, ‘inalienable’
human rights [14, p. 68-70].

In the monograph [15], where the influence of religion on the legal regulation
of different countries is investigated, the authors came to the conclusion that world
religions contain a substantial number of principal differences. One of them, in
particular, can be highlighted in recognition of the moral dominant of the existence
of the highest ‘supermaterial” essence — God (Christianity, Islam) or personal value
of a person's spiritual life (Buddhism). However, the numerous differences in the
dogmatic content of the essence of the faith and the theological teachings of the
various world religions are not able to hide their main global-civilizational trait-

they are combined in several ways in different ways and allegorically, according to
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the identity of the cultural traditions of the basic ethnic groups of the
corresponding religious cultivation. They are the focus and conductors of the basic
moral- Ethical standards and spiritual values of mankind. It is the integrated and
relatively uniform preaching of these primordially natural human beings and
enduring value dogmas that initially contributed to the global worldwide
unification of human morals, morality, culture, and legal regulation [15, p. 384]. In
particular, in Article 1 of the Cairo Declaration on Human Rights in Islam [13]
indicates, that “all human beings form one family whose members are united by
submission to God and descent from Adam”. The monograph [15] also notes that
in the overwhelming majority of Muslim countries, the principles of the ‘western’
criminal law that is considered the world’s standard in all the world have replaced
the Shariah criminal law, and not because the Euro-American secular law in form
or content is more perfect than the Muslim Religious, and in view of the fact that
the former, in a better degree than the latter, adapted the generally recognized
religious values to the conditions, the state of life and the development of modern
human society [15, p. 312].

It should be noted that most importantly these principles are embodied in
international conventions and human rights treaties.

Thus, the Universal Declaration of Human Rights, adopted by the UN
General Assembly on 10/12/1948, proclaims such fundamental human rights as the
right to life, liberty and security of person; prohibition of slavery, torture or cruel,
inhuman or degrading treatment or punishment; prohibition of any discrimination;
the right to a fair trial; presumption of innocence; the right to freedom of thought,
conscience and religion; the right to freedom of opinion and expression; the right
to freedom of peaceful assembly and association; the right to own property; the
right to protection of intellectual property, etc. At the adoption of the Declaration
for it voted [3]: Australia, Australia, Argentina, Afghanistan, Belgium, Burma,

Bolivia, Brazil, Chile, Denmark, Dominican Republic, Ecuador, Egypt, Guatemala,
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India, Greece, Guatemala, India, Irag, Iran, Iceland, Canada, China, Colombia,
Costa Rica, Cuba, Liberia, Lebanon, Luxembourg, Mexico, Netherlands,
Nicaragua, New Zealand, Norway, Pakistan, Panama, Paraguay, Peru, El Salvador,
Siam, Syria, United Kingdom, United States of America, Turkey, Uruguay , The
Philippines, France, Chile, Sweden, Ecuador, Ethiopia — that is, the countries of all
continents and the most diverse cultural traditions.

The Vienna Declaration and Program of Action adopted by the World
Conference on Human Rights (Vienna, 25.06.1993) state that the conference
reaffirms the solemn commitment of all States to fulfill their obligations to
promote universal respect for, and observance and protection of, all human rights
and fundamental freedoms for all in accordance with the Charter of the United
Nations, other instruments relating to human rights, and international law; the
universal nature of these rights and freedoms is beyond question (Art. 1); all
human rights are universal, indivisible and interdependent and interrelated... while
the significance of national and regional particularities and various historical,
cultural and religious backgrounds must be borne in mind, it is the duty of States,
regardless of their political, economic and cultural systems, to promote and protect
all human rights and fundamental freedoms (Art. 5); Democracy, development and
respect for human rights and fundamental freedoms are interdependent and
mutually reinforcing (Art. 8) [16].

It is important to emphasize the provisions of the document that national,
regional, historical, cultural, other specificity cannot influence the duty of states to
promote and protect all human rights and fundamental freedoms.

On the basis of the Declaration of 1948, human rights declarations were
adopted in many regions. The European one is the European Convention on
Human Rights and Fundamental Freedoms (ECHR). As stated in the preamble to
the ECHR, it is adopted, considering the Universal Declaration of Human Rights

proclaimed by the General Assembly of the United Nations on 10.12.1948;
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considering that this Declaration aims at securing the universal and effective
recognition and observance of the Rights therein declared. The ECHR declares
guarantees of such rights as right to life; prohibition of torture or to inhuman or
degrading treatment or punishment; prohibition of slavery and forced labour; right
to liberty and security; right to a fair trial; freedom of thought, conscience and
religion; freedom of expression; freedom of assembly and association; prohibition
of discrimination. Thus, it provides for the guarantee of rights that are in full
compliance with the Declaration of 1948. At the same time, the ECHR provides an
effective mechanism for the protection of these rights vis-a-vis individual citizens
— the European Court of Human Rights (ECHR). Later, the right to free property
ownership was adopted (Protocol no. 1 of 20.03.1952).

Similar provisions are enshrined in the American Convention on Human
Rights (San José, Costa Rica, 22.11.1969) [17]. At the same time, the preamble
emphasizes the universal nature of human rights: the essential rights of man are not
derived from one's being a national of a certain state, but are based upon attributes
of the human personality, and that they therefore justify international protection in
the form of a convention reinforcing or complementing the protection provided by
the domestic law of the American states.

It should be noted that the American Convention on Human Rights is
expected to comply with European legal traditions, since the European legal
system corresponds to the legal systems of American states: the US legal system
corresponds to the legal system of the Anglo-American type [18, p. 226], the legal
systems of Latin American countries are close to the Romance group of European
continental law, with the strong influence of American law [18, p. 291]. Thus, the
States parties to the American Convention on Human Rights fully comply with
European legal traditions and naturally adopted an interstate act of a European

type.
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So, according to Article 4 of the American Convention on Human Rights,
every person has the right to have his life respected. No one shall be arbitrarily
deprived of his life. In countries that have not abolished the death penalty, it may
be imposed only for the most serious crimes and pursuant to a final judgment
rendered by a competent court and in accordance with a law establishing such
punishment, enacted prior to the commission of the crime. The death penalty shall
not be re-established in states that have abolished it. In no case shall capital
punishment be inflicted for political offenses or related common crimes. Capital
punishment shall not be imposed upon persons who, at the time the crime was
committed, were under 18 years; nor shall it be applied to pregnant women. Every
person condemned to death shall have the right to apply for amnesty, pardon, or
commutation of sentence, which may be granted in all cases. Capital punishment
shall not be imposed while such a petition is pending decision by the competent
authority.

It should be noted that the above provision of the Convention is very wary of
the death penalty, emphasizing that it cannot be restored in any case, where it is
abolished. By the way, we note that under the ECHR, the death penalty has been
completely and irrevocably abolished in the member countries of the Council of
Europe.

According to Article 5 of the American Convention, every person has the
right to have his physical, mental, and moral integrity respected. No one shall be
subjected to torture or to cruel, inhuman, or degrading punishment or treatment.
All persons deprived of their liberty shall be treated with respect for the inherent
dignity of the human person. Punishments consisting of deprivation of liberty shall
have as an essential aim the reform and social re-adaptation of the prisoners.

According to Article 6 of the American Convention, no one shall be subject to
slavery or to involuntary servitude, which are prohibited in all their forms, as are

the slave trade and traffic in women. No one shall be required to perform forced or
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compulsory labour. For the purposes of this article, the following do not constitute
forced or compulsory labour: a) work or service normally required of a person
imprisoned in execution of a sentence or formal decision passed by the competent
judicial authority. Such work or service shall be carried out under the supervision
and control of public authorities, and any persons performing such work or service
shall not be placed at the disposal of any private party, company, or juridical
person; b) military service and, in countries in which conscientious objectors are
recognized, national service that the law may provide for in lieu of military
service; c) service exacted in time of danger or calamity that threatens the
existence or the well-being of the community; or d) work or service that forms part
of normal civic obligations.

According to Article 7 of the American Convention, every person has the
right to personal liberty and security. No one shall be deprived of his physical
liberty except for the reasons and under the conditions established beforehand by
the constitution of the State Party concerned or by a law established pursuant
thereto. No one shall be subject to arbitrary arrest or imprisonment. Anyone who is
detained shall be informed of the reasons for his detention and shall be promptly
notified of the charge or charges against him. Any person detained shall be brought
promptly before a judge or other officer authorized by law to exercise judicial
power and shall be entitled to trial within a reasonable time or to be released
without prejudice to the continuation of the proceedings. His release may be
subject to guarantees to assure his appearance for trial. Anyone who is deprived of
his liberty shall be entitled to recourse to a competent court, in order that the court
may decide without delay on the lawfulness of his arrest or detention and order his
release if the arrest or detention is unlawful. In States Parties whose laws provide
that anyone who believes himself to be threatened with deprivation of his liberty is

entitled to recourse to a competent court in order that it may decide on the
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interested party or another person in his behalf is entitled to seek these remedies.

According to Article 8 of the American Convention, every person has the
right to a hearing, with due guarantees and within a reasonable time, by a
competent, independent, and impartial tribunal, previously established by law, in
the substantiation of any accusation of a criminal nature made against him or for
the determination of his rights and obligations of a civil, labour, fiscal, or any other
nature. Every person accused of a criminal offense has the right to be presumed
innocent so long as his guilt has not been proven according to law.

It is also guaranteed: Freedom of Conscience and Religion (Art. 12), Freedom
of Thought and Expression (Art. 13), Right of Assembly (Art. 15), Freedom of
Association (Art. 16), Right to Property (Art. 21), Right to Judicial Protection
(Art. 25) and others. Based on the American Convention, the Inter-American Court
of Human Rights is being established. However, unlike the ECHR, the Inter-
American Court accepts only cases from Member States and / or the Inter-
American Commission on Human Rights (Art. 61).

The African Charter of Human and Peoples Rights, which was adopted at the
meeting of the Heads of State of the Organization of African Unity on 26.06.1981
in Nairobi, deserves special attention; Entered into force on 21.10.1986 [19]. The
interest in this document in the context of our study is that, firstly, the Charter was
adopted by countries with clearly different cultural traditions than Europe, and
secondly, most of the countries participating in this Charter did not participate in
the vote on the UN Declaration of 1948 Because they did not have state
independence at that time. Nevertheless, the preamble of the Charter states that it
was adopted in accordance with the Charter of the United Nations and the
Universal Declaration of Human Rights. At the same time, the rights (but not
exclusively) are guaranteed, in particular:

— human beings are inviolable. Every human being shall be entitled to respect
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for his life and the integrity of his person. No one may be arbitrarily deprived of
this right;

—all forms of exploitation and degradation of man particularly slavery, slave
trade, torture, cruel, inhuman or degrading punishment and treatment shall be
prohibited;

—every individual shall have the right to liberty and to the security of his
person. No one may be deprived of his freedom except for reasons and conditions
previously laid down by law. In particular, no one may be arbitrarily arrested or
detained,

— freedom of conscience is guaranteed, the right to express and disseminate
one’s opinion, to receive information, freedom of association, assembly, the right
to property;

—every individual shall have the right to have his cause heard. This
comprises: a) the right to an appeal to competent national organs against acts of
violating his fundamental rights as recognized and guaranteed by conventions,
laws, regulations and customs in force; b) the right to be presumed innocent until
proved guilty by a competent court or tribunal; c) the right to defence, including
the right to be defended by counsel of his choice; d) the right to be tried within a
reasonable time by an impartial court or tribunal.

The Charter establishes the African Commission on Human and Peoples
Rights for the development and protection of these rights in Africa (Art. 30). At the
same time, the Commission at the moment is not a full analogue of the ECHR,
since it considers disputes only between the member states of the Charter (Art. 47).

In the context of the potential differences noted above between the European
and Eastern legal systems, we will consider the Cairo Declaration on Human
Rights in Islam [13]. Its main principles from the point of view of guaranteeing

rights are:
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— every human being is entitled to inviolability and the protection of his good
name and honour during his life and after his death (Art. 4);

—woman is equal to man in human dignity, and has rights to enjoy as well as
duties to perform (Art. 6);

—human beings are born free, and no one has the right to enslave, humiliate,
oppress or exploit them (Art. 11);

— everyone shall have the right to own property acquired in a legitimate way,
and shall be entitled to the rights of ownership, without prejudice to oneself, others
or to society in general (Art. 15);

—everyone shall have the right to enjoy the fruits of his scientific, literary,
artistic or technical production and the right to protect the moral and material
interests stemming there from (Art. 16);

—it is not permitted without legitimate reason to arrest an individual, or
restrict his freedom, to exile or to punish him (Art. 20);

— everyone shall have the right to express his opinion freely (Art. 22).

Thus, the Cairo Declaration provides for a set of rights that are in full
conformity with the UN Declaration of 1948.

Of course, the norm of article of the Cairo Declaration “all the rights and
freedoms set forth in this Declaration are governed by the Islamic Sharia” is
unusual for countries with Anglo-Saxon or Romano-German legal systems.
However, it should be borne in mind that the States parties to the Cairo Declaration
(ratified by Jordan, Bahrain, Libya, Algeria, the United Arab Emirates, Palestine,
Yemen, Irag, Kuwait, Lebanon, Qatar, Saudi Arabia, Syria, signed, but not ratified
- Sudan, Morocco , Egypt, Tunisia [2]) refer to another legal system - Islamic
(Islamic) law. This family of legal systems combines the right, historically
consecrated by religion and custom, with modern law [18, p. 299]. Thus, the
reference to the Sharia is essentially a reference to the source of Islamic (Islamic)

law. However, in most cases in modern legal systems Islamic legal doctrine does
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not matter the independent source (form) of law [18, p. 334]. In the post-Soviet
countries with the Muslim population, Islamic law does not fundamentally
influence the state-legal life, but it can regulate its separate sides [18, p. 331].

In general, all the foregoing means the convergence of the various legal
systems towards unification and the achievement of the unity of the application of
law.
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