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MPOBJEMbBI IPUMEHEHUS PELIIEHU EBPOITEMCKOI'O CYJA IO
IMPABAM UYEJIOBEKA ITPU PACCMOTPEHUHU YT'OJIOBHBIX JIEJI
CYJIAMHU POCCUHUCKOH ®EJEPALIUN

AHHoTanusi: Hacrosimmas craTes MOCBsSIIEHa MPOOJIEMHBIM BOIpPOCaM
IIPUMEHEHUSI B JEATENBHOCTH cylnoB Poccuiickonn @enepauuy penieHun
EBponelickoro cyza IO IIpaBaM 4YeJOBEKa IIPUMEHUTENIBHO K YIOJIOBHOMY
CyZIONIPOM3BOACTBY. B HEH OTpaXeHbl pPe3yiabTaThl MPOBEICHHOIO aBTOPOM
WCCIICIOBAHUSI, TJIAaBHOM LEJBI0 KOTOPOTO SIBJSUIOCH BBIACHEHWE BOIPOCA, KAKUM
oOpazom mpeneaeHTHoie pereHuss ECITY yuutbiBaroTCs 1 MPUMEHSIOTCS CyIaMH
P® mpu ocCymecTBieHMM YrojaOBHOTO IIPAaBOCYAMS W KakKOBbl TNPHUYHHBIL,
OPENATCTBYIONIME PAa3BUTUIO 3TOoM mpakTuku. [locpenctBom o00o0OmIEeHUS U
CPAaBHUTEJIBHOTO aHAjdW3a CTAaTUCTUYECKUX JIAHHBIX, CYyJIeOHON MpaKTHUKH,
pPE3yJBTAaTOB NPOBEACHHOTO AHKETUPOBAHMS CYAEH aBTOPOM H3ydeHa JUHAMMKA
OTHOILIEHUSI POCCUMCKUX CYJIOB K UCIOJIB30BaHUIO pemeHuii CtpacOyprckoro cyaa
B MIPOM3BOJICTBE O YTOJIOBHBIM J€JIaM, MOKa3aHa TpaHC(POpMaLMsl B3IJISA0B Cyaei
Ha 3TOT BOMPOC, CO CChUJIKaMU Ha MPHUMEPHI U3 CyAeOHON MPAaKTHKH PACKPBITHI
CHOCOObI MPUMEHEHHs] MPH OCYIIECTBICHUU YTOJOBHOTO MPABOCYAUS PEIICHUN
EBponeiickoro cyna nmo mpaBaM 4yenoBeka. OCHOBHOE BHUMaHue OOpalieHo Ha
aKTyaJIbHbIE MTPOOJIEMBI UCTIOIB30BaHUS B PEUICHUSIX POCCUIICKUX CYI0B MTPaBOBBIX
no3uui EBpomeickoro cyga Imo mnpaBaM 4YENOBEKA, YKAa3aHbl MPUYMHBI 3THX

npobiem. Ilo pesynapTaTaM MNpPOBEAEHHOTO MCCIEIOBAaHUS OTMEUYEHO, YTO B
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nocieaHue roabl BocTpeOoBaHHOCTH npakTuku ECIIY B yromoBHbIX cymax
HEU3MEHHO pacteT. HecMOTps Ha 3TO, ypOBEHb U Ka4€CTBO MPUMEHECHUS PEIIEHUN
EBponelickoro cyna IO TMpaBaM YEJIOBEKAa OCTAlOTCS HEBBICOKMMH W3-32
OTCYTCTBHUS B POCCUHUCKOM MPABOCYANH TPATUITUN BEIHECEHUS CyICOHBIX peIIeHUI
Ha OCHOBE MIPELEACHTOB, HEIOCTAaTOYHOCTH Yy CYyJAE€W OmNbiTa M HAaBBIKOB
HEIMOCPEICTBEHHOTO KCMOJb30BaHMUS KOHKPETHbIX pemieHuid CtpacOyprckoro
cyna. ABTOPOM cJieJiaH BBIBOJI O HEOOXOAMMOCTH UYETKOTO OIpEETeHUs CTaryca
pemennii ECITY B 3akoHomarenbcTBe Poccuiickoit denepanuu U BBIPaOOTKH
MPAKTUYECKUX PEKOMEHJAIMNA W METOJUK HEMOCPEICTBEHHOTO HCMOJIb30BaHUSA
noctaHoBJieHU CTpacOyprckoro cyjia B pelICHUSIX POCCUHCKUX CyAoB. [laHHbIE
BBIBOJIbI MOTYT OBITh YUYTEHBI KaK B JAJIbHEHIIMX TEOPETHUYECKUX pa3paboTkax B
chepe mpaBocyaus, HAIEJICHHBIX Ha TMOBBINICHUE A(DPEKTUBHOCTU CYIAEOHOM
3aIIUTHI TPaB YEJIOBEKAa, TAaK U B IPOIECCE COBEPIICHCTBOBAHUS IMPAKTUYECKOU
JEATEIIBHOCTH POCCUMCKUX CYIOB B 3TOM HaIllpaBJICHUH.

KuroueBble ci10Ba: npasa 4esioBeka; EBpoOnenckuil Cy 1o npaBaM 4ea0BEKa;
ECIIY; yroyioBHOE CyAONPOM3BOACTBO;, CYyH; IPELEACHT; IpaBOBas IO3UIUSA,

TOJIKOBAaHUE; CIIPaBEIJIMBOE CyJeOHOE pa30UpPaTeIbCTBO; CyA€OHOE pellICHHE.

KonBeHmus o 3amure mnpaB 4eloBeKa M OCHOBHBIX cBoOOn 1950 r. (manee -
KouBenuus), paruduimposannas @egepanbHbiM 3akoHOM 0T 30 mapta 1998 r. Ne
54-03, sBisieTcss COCTaBHOM YacThiO MpaBoBOM cuctembl Poccuiickoit deneparumu.
B cuiy 4. 4 cr. 15 Konctutyuuu PO u 4. 3 ct. 1 YrosmoBHO-IponeccyaabHOrO
kogekca P@ 2001 r. KoHBeHIMS BBICTYNAET B KA4YECTBE MCTOYHHUKA YTOJIOBHO-
IpolecCyalbHOro Inpasa Poccuu, DOMIEKAT NPUMEHEHHIO B  YTOJOBHOM
CYZIONIPOU3BOJICTBE HAPABHE C HOPMAMHU POCCUKUCKOTO YTOJIOBHO-IIPOLECCYATBbHOTO
3aKOHOJATEJIbCTBA M JAKE€ MMEET NPHUOPUTET Mepell HUMH, TaK Kak oOjaaaer
OombIneit ropuaudeckoit cumoi. [lomoxxenus: KonBeHuu TpedyOT OT POCCUICKOM
BJIACTH HE TOJILKO COONIOAaTh, HO M OXPaHATh 3aKpEIJICHHblE B HEW mpaBa

YyeJgoBeKa BO BceX cepax oOIeCTBEHHOM >ku3HH. [IpaBa m cBOOOMBI UeloBeKa U



rpaxxaannHa odecneunBatoTcs npaBocyaueM (cr. 18 Koncturymuu P®), kotopoe B
Poccun ocymiecTBisieTcsi cyoM B pa3iuyHbIX (opmax, B TOM uucie B (popme
yrojioBHoro cypaomnpousBojacTBa (ct. 118 Koncrturynum P®). Takum obpazowm,
cyneOHass BJAacTh MPHU3BAaHA TapaHTHUPOBATH 3AMMUTY MPaB JUYHOCTH B XOJC
MPOM3BOJICTBA IO  YrOJIOBHOMY Jely, a JTa 3ajaya [pearnoJiaract
HEYKOCHUTEJIbHOE COOJIIOJICHHE B  YrOJOBHOM MPOIECCE TyMaHUTApHOTO
3aKOHOAATENbCTBA, K KOTOpOMY OTHOCUTCSE KoHBeHIIMS.

OnHako HEMOCpPENCTBEHHOE NMpUMEHEHNE KOHBEHIMHM B KOHKPETHBIX Aeiax
OCJIOKHEHO, KaK U3BECTHO, TeM, UTO «convention articles are drafted in very vague
and imprecise terms» [1], OHU OCTaBJISAIOT U3NHUILIHUKA TPOCTOP JUISl UX TOJKOBAHHMS
U TOPOXKAAIOT HEONPEIEIECHHOCTh OTHOCUTEIBHO HWCTHUHHOTO COAEPKAHUS
3aKpEIUICHHBIX B HUX MpaB. B 3TON CBS3M BaKHEWIEE 3HAYCHHE C TOYKHU 3PEHUA
NpPAaBWJIBHOTO  TMOHMMaHUsA W NOpPUMEHEHHs  mojoxkeHud  KoHBeHIuu
HAIlMOHAIBHBIMU CyJlaMU TNpuoOpena mpakTtuka EBpomeiickoro cyaa mo mpaBam
yenoBeka (manee - CrpacOyprckuit cyn, ECIIY), B pemieHusix KOTOpPOro B
COOTBETCTBHM C €ro komnereHuueu (ct. 32 KoHBEHUMHU) pacKpbIBAE€TCA CMBICI U
COJIep>KaHME MPaB YEJIOBEKA U OCHOBHBIX CBOOO/I, a TAK)KE TapaHTUM ITHUX IPaB.

Konsennus nericteyer B P® nourn 20 €T, 1 60IBITHHCTBO MEKTyHAPOIHO-
MPABOBBIX MPUHIIMIIOB U CTaHAAPTOB MPABOCYAMS, BHIPAOOTAHHBIX HA €€ OCHOBE
CrpacOyprckum cyaoM, 3akperieHbl B YIIK P® nubo BHeApeHBI B yrOJIOBHBIN
mpoIecc vepe3 CyaeOHYI0 MpakTUKy. TeM He MeHee B 3HAYMTEIBHOM CTEIeHU
aKTyaJbHBIMU OCTAIOTCA MPOOJEMBbI UCIOJB30BaHUSI cygamMu P mpaBoBBIX
no3uniuii ECITY mpu OlleHKEe KOHKPETHBIX MPABOBBIX CHUTyalluid (Ka3ycoB) C
MO3UIIMU COOJIIOJICHUS TPaB YeJIOBeKa W 00eCIeueHus CIPaBeIMBOTO CYIeOHOTO
pa3ouparenbCcTBa, a TakKe MPUMEHEHUS POCCUUCKUMU CyJaMU TMPele/IeHTOB
ECIIY B cBoux pemenusx. OcTpoTa mpobaeMbl 3aKITI0YaETCS B TOM, YTO, C OJHOU
CTOpPOHBI, NpuMeHeHne KOHBEHIIMHM HEBO3MOXKHO 0O€3 MpereeHTHBIX PEIICHHIMA
ECITY, mocpeacTBOM KOTOPBIX OCYIIECTBISETCS IWHAMUYHAS WHTEpIpeTaIus

MpaB 4YeJIOBEKa, PACKPBIBAECTCS UX CMBICI M COJIEp)KaHHE, C JAPYrOll CTOPOHBI, B



Poccuiickoii ®exnepanun CyAeOHBIN MpeleAeHT OQUIMAIBHO HE SBISETCA
VMCTOYHHKOM IIpaBa, a TAKK€ OTCYTCTBYET TPaJMIMs €ro NPUMEHEHUS CyJaMHU.
JlaHHOE MPOTHUBOPEYME N0 CHUX IOP HE PA3PENIEHO HU B TEOPHM MpaBa, HU B
PaBONPUMEHHUTEIBHON MPAKTUKE.

B uenom poccuiickas mnpaBoBasg Hayka OoJibllle BHUMAaHUS — YACNSET
PACKpPBITHIO COJIEpKaHMs NOJIokKeHN KOHBEHIIMM Ha OCHOBE aHAJIN3a Pa3IMYHBIX
pemennii ECIIY. Otum BompocaM MOCBSIIEHA OOMIMpPHAs FOpUAUYECKas
JuTepaTypa, B TOM 4ucie B cdepe yrojoBHO-IpoleccyalbHoro mnpara [2-10]. B
page pador (B.M. Anummmuoi, C.B. bypmarmna, O.B. [lessroBoi, IL.A.
KoponskoBa, A.b. Qumukuna, A.JI. Ocunosa, A.C. bapa6am, T.B. IllyremoBoi,
AJL. BypkoBa M JIpyrux y4Y€HbIX) BCECTOPOHHE OCBEIICHO BIMSIHHUE IMPAKTUKU
ECIIY nHa pasBuTHE YrojoBHOTO cynompousBojactBa Poccum, wuccinenoBan
MEXaHU3M €€ BO3JCHCTBUSA Ha YrOJOBHO-IIPOLIECCYAJIbHOE 3aKOHOAATENIBCTBO U
cyneOnyro mnpaktuky [11-21]. B To ke Bpems, Mo HalleMy MHEHHIO,
HE3aCIy>)KeHHO MaJl0 BHUMaHHS YIEJIEHO MpoOjieMaM HCIONb30BaHUS CyJaMu
npaktukun  ECIIY npu  omeHke J0Ka3aTenbCTB, NpU  OOOCHOBAaHMU U
MOTHUBUPOBAaHUU COOCTBEHHBIX pemieHuil. Ilpurom uro o00s3aTenbHBIA A
poccuiickoro mpaBocyausi xapakrep pemenuii ECITH u comepkammxcsi B HHUX
TOJIKOBAaHUHN IpaB yelOBeKa NpU3HAETCS OOJNBIIMHCTBOM YUYEHBIX U MPAKTHUKOB,
ocTaroTcsi  cllabo  pa3pabOTaHHBIMU  BOMPOCHI,  Kacarolluecs:  METOJUKHU
UCIIOJIb30BaHUsl MPaBOBbIX Mno3unuii CTpacOyprckoro cyna Juis pasperieHus
yroJoBHBIX Jefl. K HEMHOrMM WuCCleIOBaHMSIM B YKAa3aHHOM HAalpaBlIEHUU
otHocATcs ctatbu B.M. Anummnoit [11] u WU.B. Pextunoii [22; 23], B KOTOpBIX
YKa3bIBAKOTCSI IPUYMHBI, CO3/1AI0IINE MPENSATCTBUS ISl UCIIONIb30BAaHUS IPABOBBIX
nozutii  ECITY poccuiickuMu CynamMu TOpH  OCYLIECTBICHHHM IPAaBOCYIUs, W
o0o3HaueHa mpobjemMa OTCYTCTBUS HAJEKHOIO MEXaHH3Ma IMPUMEHEHHUS
noctadoBiiennit ECITY. UHTepecHa mo comepikanuio W HamOosiee 00CTOsATEIbHA
padora A.JI. bypkoBa, mocBsiieHHass mpoOjeMaM M METOoJaM MPUMEHEHUS

KonBenuuu B cynax Poccuu [24], HO pu BceX CBOUX MOJIOKUTEIBHBIX CBOMCTBAX



OHAa Bce JKe B OodblIel cTemeHd, Kak M wuccienoBanue IM.B. Pextunoi,
3aTparuBaeT IpakJAaHCKOE CYIOIPOU3BOJICTBO M HE OTPAKAECT HAMETUBIIMECS B
MOCJIEAHUE TO/IbI HO3UTHUBHBIE TEHACHIUU.

B HacTosmen craTee akIEHT JAeacTcs Ha IpuMeHeHuu KoHBeHUuHn u
pemwennii ECIIY B yroaoBHOM MpaBOCYAMH, M 3TO BaXXHO IO HECKOJIBKHUM
npuurHaM. Bo-mepBbIX, yrojgoBHBIN mpoiecc — cdepa AesITeIbHOCTH, Hecylas
HauOONBIIYI0 yIrpo3y MpaBaM M CBOOOAAaM 4YEJIOBEKa, M, CIEIOBATENbHO, HX
3amuTa Hanbosee akTyalibHa JJIsl YTOJOBHOTO CYAONpPOU3BOACTBA. BO-BTOPHIX, B
POCCUMCKOW CHCTEME IpaBa B CBA3M C Ipeablaylie npuunHor npaktuka ECITY B
HanMOOJIbLIEH CTENEHU U Yalle BO3ACHCTBYET UMEHHO Ha YrOJIOBHOE IPaBOCY/HE.
B-tpetpux, npobnema cobmonenuss KonpeHiuu, mo BepHoMy 3amedanuio A.JL.
bypkoBa, «COCTOUT B MEPBYIO OYEPE/Ib B €€ MPUMEHEHUHN HA MPAKTUKE, HEXKEIU B
3aKpEIUICHUH B 3aKOHAX M HOPMAaTUBHBIX akTax» [TaM ke, c. 291]. B-ueTBepThIX,
Ha pemenuss ECIIY B mepByro ouepear pearupyer cyneOHas BiacTh (3TO
XapaKTEPHO HE TOJBKO JUISI POCCHUICKOIO CyAONPOU3BOJACTBA), KOTOpas MOJ
BIIMsgHUEM NpaBoBbiX no3univii ECITY kKoppekThpyeT TOJKOBaHUE U NMPUMEHEHUE
CYLIECTBYIOLMX NMPOLECCYATbHBIX PABUIL, & YK€ MOCIE MPAKTUYECKON 10pabOTKU
CyIeOHBIX MPOIEAYP 3aKOHOIAaTENIb BHOCUT COOTBETCTBYIOMmME n3MeHeHus B YIIK
P®.

Bormpocsl 0 nipaBoBoil nipupoje (mpereneHTHoM xapakrepe) pemenuid ECITY,
O TOpsAAKE UWX TNPUMEHEHUS U  O00s3aTeNBbHOCTH Uil  HAIMOHAJIBHOTO
MPABONIPUMEHUTEINST SBISIOTCA OJHUMHU W3 HauOoJiee IMCKYCCUOHHBIX Kak B
Poccun [15; 16; 22; 25; 26], Tak u 3a pyoexom. B crpanax EBpomnbl gaHHas
npobriemMa paspenraercs pa3iudHbIM oOpa3zoM. YkpauHckuii topuct FO. I[lomos
cuutaeT, uro pemenus ECIIY cnenyer paccmaTpuBaTh Kak HUMEIOIIME 3HAYEHUE
yOenuTenpHbIX MpereeHToB (persuasive precedent), He CO3AIONINX CaMU 110 ce0e
mpereseHTa B OyKBaJIbHOM CMBICIIE, HO C YYETOM aBTOPHUTETA CyJa, KOTOPBIA HX
MPUHSJI, CYIIECTBEHHO BIIMSIOIIMX HAa TPAKTUKy APYTUX CYJOB, MPU ITOM HE

ABJIIFOITUXCSL 00s13aTeILHBIMU 1 HHUX. B IOATBCPIKACHHUC CBOCTO BBIBOJA 1O.



[loroB cchlmaeTcss Ha NPakTHKY Beicmiero cyna YKpanHbl, KOTOPBIM B psle
aHAJIOTMYHBIX pemeHnid npournopuposai nozuuuu ECITY o aeny «CokypeHko u
Crpurys npotuB YkpaussD» oT 20 utosst 2006 r. [27].

B Anrnum, ctpane obiero npasa, rie mpereaeHTaM OTBOAUTCA 0co0ast poJib
UCTOYHMKA TIpaBa, B ciydae KoHQuiukTa Mexnay unpeueaeHtoMm ECIHY u
IPELEICHTOM BBICHIEN CyneOHONM MHCTAHIMHU CTPaHbl MPUOPUTET NPUMEHEHUS
OTHaeTCsl MpeleAeHTY HallMoHaNbHOrO cyaa [28]. B I'epManun Hemeukue Cyibl,
HAIIPOTHB, BBIHYXJCHBI CIIE0BATh IpakTuke, cozaasaemoil ECITY, naxe ecin 310
He cooTBeTcTBYET nonoxeHusaMm YIIK @OPI'. K stomy ux o0A3bIBatoT pa3bsCHEHUS
denepanbHOro KOHCTUTYHMOHHOTO cyna ®PI' m Beicmero cyma ®PI', koTopsie
TpeOyIOT YYUTHIBATh MMOJIOKEHNUS KOHBEHLMM NpU YSICHEHHMH HOPM HEMELKOI'O
YTOJIOBHO-TIpOLIECCYANIBHOTO TipaBa [29, c¢. 26]. B Hopserumn, kak oTMedaet
npodeccop J.P. Rui, cymecTByeT o0mias TeHACHIIUS, 3aKII0YAIOIIAsICS B TOM, YTO
HOPBEXXCKHE BJIACTH MPUJAIOT CIUIIKOM MHOTO Beca pemenusm ECITY [1].

[IpumenutensHo k Poccunm mnpobnema npumeneHus npeueaeHto ECITH
cyaamMu OO0yCJIOBJIEHA OTCYTCTBHEM 3aKOHOAATENbHOTO 3aKpEIICHUs pPEelIeHH
ECIIY B kayecTBE UCTOYHHUKA IPaBa, HEOMPEIAEICHHOCTbIO OTHOCUTENIBHO (hOPMBI
U CTENEeHM UX 00sA3aTeNbHOCTU. TeM He MeHee 0011e00s3aTeIbHOCTh MPABOBBIX
no3uiii CtpacOyprckoro cyjaa, COAEpXKallMX TOJIKOBAHHWE 3aKPEIJICHHBIX B
KoHBeHIIMM TIpaB ¥ CBOOOJI, KOTOpPbIE IOJIKHBI YUUTHIBATHCSA, B TOM YHUCIE U
IIPaBONPHUMEHHUTEIBHBIMU OPTaHAMM IIPU PUMEHEHHH COOTBETCTBYIO IIHX HOPM
npaBa, noareepxkaeHa KoncturyunonusiM Cynom PO (octanosnenust KC PO ot
27 wrons 2000 r. Ne 11-I1, ot 1 auBaps 2001 r. Ne 2-I1, ot 12 mapta 2001 r. Ne 4-
I1, ot 30 urons 2001 r. Ne 13-IT u np.). IIpencenarens Konctutyunonnoro Cyna
P® B.JI. 30pbkrH B CBOMX BBICTYIUICHHSIX HEOJHOKPATHO IMOAYEPKUBAIL, YTO
npeueacHtel ECITY npusnatorcs Poccuiickoit depeparnyeil Kak HMEIOIINE
oOsi3aTenbHBIA XapakTep U oneHuBatorcs KoncrutyuuonHeiM Cyaom PO kak

ucrounuk mnpasa [30; 31]. Ha npeneneHTHOE 3HaueHHE U 00S3aTEIBHOCTH IS



BCcakoro mnpasonpumenutens pemennid  ECIIY  ykasslBatoT ©  Cyapu
Kouncturymonnoro Cyna P® C.H. bounaps u b.C. D63ees [32; 33].

Takum oOpazoMm, mnockoibky pemeHuss ECIIY, npuHsATbie B OTHOUIEHUU
Poccun, o0si3aTenbHBI [JI1 €€ MPAaBOBOM CHUCTEMBI U, CJEAOBATENbHO, IS
POCCUHCKUX CYIOB, MOCIEIHUE NPU PACCMOTPEHUH KOHKPETHBIX YTOJOBHBIX IEN
00s13aHbl  yuUTHIBaTh JaBaeMble CTpacOyprckum CyJIOM  TOJKOBAHHS H
WHTEpIIpETalluk TpaB YeJIOBEKA U OCHOBBIBATH CBOM PEIICHUS HA MPABOBBIX
MO3UILMUAX, W3JIOKEHHBIX B mnoctaHoBieHussx ECIIY, opueHTHpoBaTbCs Ha
pa3pabOTaHHbIE UM CTAaHAAPTHI COOIOJICHUS TIPaB YEJIOBEKA MPU OCYIIECTBICHUU
YTOJIOBHOTO MPABOCYIHSL.

Bepxosnbiii Cyn PO eme B 2003 r. yka3zan, 4To HENPaBUIbHOE TPUMEHEHUE
CyIOM OOIIENpPU3HAHHBIX NPUHIMIIOB W HOPM MEXIYHApOAHOTO TMpaBa U
MEKIYHAPOIHBIX JTOrOBOPOB Poccuu MOMKET ABISATHCS OCHOBAHHEM OTMEHBI WIIH
U3MEHEHHs Cy/leOHOro pelieHus, a npuMeHeHue cygamu KoHBeHIIMM o 3amure
IpaB 4YeJIOBEKa U OCHOBHBIX CBO0O]I BO M30€kKaHuE JTI000r0 €€ HAPYIICHHS T0JKHO
OCYHIECTBIATBCA ¢ yderoM mpakTuku CtpacOyprckoro cyga (mm. 9, 10
noctanoBiyieHus [lnenyma BepxosHoro Cyaa PO «O npuMmeHeHuu cyaamu oOiei
IOPUCIUKIIMKA OOIICTPU3HAHHBIX MPUHITUIIOB U HOPM MEXIyHApOIHOTO TpaBa M
MEXIYyHapOaHbIX NTOTOBOpOB Poccuiickoit @enepammm» ot 10 oktadps 2003 1. Ne
5). Ilepen cynamu BO3HHMK BOMPOC: Kak MpUMeHATh KOHBEHIINIO U KaKuM 00pa3om
«yuuTbiBaThy» mpenenaeHTsl U no3unuu ECIIY B yclOBUSIX HEONPENEIEHHOCTH
CTaTyca €ro peleHui U OTCYTCTBUSL €IMHOOOPAa3HO YCTAHOBJIEHHOIO MOPSJIKA UX
npuMeHeHus1? JlaHHoe OOCTOATENBbCTBO SIBJISJIOCH M OCTAETCS MO CETOAHSITHUN
JIeHb OCHOBHBIM (DaKTOPOM, TMPEMSATCTBYIONIUM TIPSIMOMY TPUMEHEHUIO B
poccuiickux cyaax npeuencHTHbix pemeHuid ECIIY HapaBHE ¢ TO3UTHUBHBIM
npaBoM. JlpyrumMu npuyMHaMu, 3aTPYIHSIBIIMMU BHEApPEHHWE Ha Tepputopun PO
npaktuku ECITYH B yrosioBHOe npaBocy/ine B MeEpBbI€ Toibl JieiicTBUs KoHBeHIUH,
OBUTM OTCYTCTBHE y CyJel riyOOKuX 3HaHUW M OombITa NpuMeHeHus: KoHBeHIuH,

OTCYTCTBHE O(UIMATBHBIX HMCTOYHUKOB omyonukoBanus pemenuii ECIIY B



otHomeHnu P® Ha pycckoM si3bike, cinadas UHPOPMUPOBAHHOCTh CyAEH U APYTUX
CYOBEKTOB MPABONPUMEHEHHsSI 00 H3THUX pEIICHUSAX, ONPEACNCHHBIA MPaBOBOM
KOHCEPBATH3M, BBIPAKAIOIIUNICS B HEKEJAHUU OOJIBIIMHCTBA CYJIed OTXOJUTH OT
TPaIUIIMOHHBIX (OpM U crmocoOOB OOOCHOBAaHUS M MOTHUBHUPOBAHHUS CBOMX
pELIEHU, OTCYTCTBME CTUMYJOB K wu3ydeHuro pemennid ECIIH u wux
UCIIOJIb30BAHUIO B YCIOBUAX OOJBIIONW 3arpy>KEHHOCTH CYIEH YroJIOBHBIMU
JieJaMHU ¥ BBICOKOM MHTEHCUBHOCTHU UX PaOOTHI, a TAKKE OTCYTCTBUE O3UTUBHOIO
IIpUMEpPA CO CTOPOHBI BBIIIECTOSIIUX CY/IOB.

Jlnst mpeoosieHns MEepEeYUCIeHHBIX MPOOJIeM M W3MEHEHUsS! MPaBOCO3HAHUS
cyled W JApyruxX HNpOoQPECcCHOHATBHBIX YYaCTHUKOB YrOJOBHOIO IpoIlecca
noTpebOBajIOCh MPOJOJKUTENBHOE BpeMsi M 3HauuTeNnbHble ycuius. Iloaromy,
HECMOTpS HA TO YTO YyKazaHHOe nocrtaHoBieHue BepxoBnoro Cyma P® 2003 r.
OPUEHTHPOBAJIO CyJIel 001Iel IOPUCAUKIINK Ha oOpalieHue k Hopmam KoHBeHIMH
n pewenusM ECIIY, cuTyanuss ¢ HMX HENOCPEACTBEHHBIM IIPUMEHEHUEM B
CyJ€OHBIX aKTaX yJy4IllajJach OY€Hb MEJIJIEHHO.

AHalN3 TPaKTUKA TPUMEHEHUSI POCCHIICKHMMHU CyJIaMH €BPOMNEHCKHUX
IIPABOBBIX CTaHAAPTOB, BBHIMOJHEHHBIM B 2006 r. meHTpoM «JleMoc» B pamkax
uccienoBaTenbckoro  mpoekra  «llpobmembl  UMIIEMEHTalMM  peIeHUi
EBpomneickoro cyzga mo mpaBaMm 4elIOBEKAa M HOpM EBpoOmenckod KOHBEHIMU B
Poccum»’ , mokasan, uto B 2005-2006 TT. mpakTHKa OOpPAIIEHHs POCCHIICKHX
CyllOB K eBpomneiickum crangapram W pemeHussMm ECIIY Hauanma pacimupsaTbest
Osarogapsi peskoMy yBenuueHuto yucia pemenuit ECITY B otHomenuu Poccuu u
OCO3HAHUIO CYJbSIMH BaXKHOCTH OOECHEYEHHS] B CBOEU JAESATENbHOCTU TIPaB
YyejgoBeKa M NPUMEHEHHs  €BPONEMCKMX  CTaHIApTOB  IIPABOCYAUS;
MHOTOYHUCJIEHHBIM MporpaMMmaM oOydeHuss HopMmam KOHBEHIIMM W Hay4HO-
OPAKTUUECKUM  KOH(EpEeHIMsIM;  PEryJspHOMY  O3HAKOMJIEHHIO Cyled ¢
pemenusimu  ECIIY; YYaCTUBLIEMYCS VCIIOJIB30BAHUIO  YYaCTHUKAMU

cynonpousBoactBa KouBenuun u pemenuit ECIIY npu aprymeHTanuu CBOMX

! IIpumenenue poccuiickuMu cyjiaMu HopM EBporeiickoil koHBeHIIMU U perieHui EBponelickoro cyna.
URL: http://www.hrights.ru/text/b22/Chapter2%206.htm.
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oOpallieHuil U MO3UIM, aApecoBaHHBIX cyay. B To xe Bpems B 0030pe LiEHTpa
«/lemoc» oTMedanoch NO-NPEKHEMY KpanlHE pEIKOe W Orpa HUYEHHOE I10
pErMoHaM MCIOJB30BAHHUE CYJaMU CCBUIOK Ha KOHKpPETHbIE HOpMBI KoHBeHIMU 1
pemienus ECITY (ocobeHHO mpu pa30upaTeabCTBE YrOJOBHBIX JI€J1), KOTOPBIE K
TOMY € HOCAT MPEUMYLIECTBEHHO aOCTPaKTHBIN XapaKTep U HE COIIPOBOXKIAOTCS
aHAJIM30M KOHBEHILIMOHHBIX HOPM M mpasoBbIx nosunui ECIIY, conocraBiieHnem
UX C 00CTOSATENbCTBAMHU KOHKPETHOTO Jiefa. JlaHHbIE BHIBOJBI MOATBEPKAAIOTCS U
pe3yibTaTaMy UHBIX UCCIIETOBAHMMN.

Hanpumep, wu3ydeHne NpaKkTHKA pEAIM3alud CyAaMu ApPXaHTEIbCKON
obnactu KonBenumu u I[IpoTOKOJOB K HEW MpU PACCMOTPEHHH YTOJIOBHBIX €]
nokasaio, uro B nepuoj ¢ 1 saBapst 2009 r. o 30 cents6ps 2010 r. Tonbko B 5 (U3
23) pallOHHBIX W TOPOJACKMX CyAax oOOJIACTU UMEINCh EIMHUYHBIE (PAKThI
IPUHATUS PELICHUN CO CChUIKAMM Ha MEXKJIyHapOJHbIE HOPMBI, B TOM 4YHCJIE HA
KonBenuuto. IIpy 3TOM B CBOMX pELICHMSAX CYIAbl HU pa3y HE HCIOJIb30BAIU
nocrtaHoBieHnss ECIIY u He ccputamuch Ha HHUX, a B IIPEACTABICHHBIX Ha
000011IeHHE 3armpocax BHICKA3bIBAIM COMHEHHUE B I1€JIECO00PA3HOCTH YIIOMUHAHUS
B cyaeOHbIX pemeHusix nocranosieHuit ECITY u npennaranu BepxoBaomy Cyny
P® pa3bsicHUTh OCHOBaHUS M CHOCOOBI NMpUMeHEHUs pemieHuit CtpacOyprckoro
cyna’.

Takum 00pa3oM, Kak CIpPaBeIJIMBO OTMEUYEHO B YNOMSHYTOM BbIlIEe 0030pe
neHTpa «J/lemoc», B yCIIOBHUSX, KOrJa 3aKOHOAATENbCTBO Pd mpakTthdecku He
onuchkiBaeT 3HaueHue pemeHnii ECITY miist poccuiickoro npaBocyaus U CybU HE
MOTYT H3BJ€Yb W3 PA3bICHEHUN W NPAKTUKU BBIMIECTOAIIUX CYAOB «YETKOTO
PYKOBOJCTBA K ACHCTBUIO», Ui €AMHOOOPA3HOTO U MOBCEMECTHOTO MPUMEHEHUs
pemienuit  ECITY TpeOyercsi, 4TOOBl 3aKOHOAATENb WM BBICHIUME CYICOHBIC
WHCTAaHIMU JTOCTaTOYHO YETKO ONPENENIWIN CTaTyC 3THX peueHuid. OaHako, Kak

CBUJICTEIILCTBYIOT JaHHBbIE LIEHTpa «Jlemoc» u pe3ynbrarsl ucciaegoBanus A.JL

2 O npakTHKe peanm3aiiy cyaamn KOHBEHIMH O 3alliTe MpaB yeIoBeka i IIPOTOKONOB K Heil, a TaKkke
WHBIX HOPM MEXyHApOJHOIO MpaBa MPH PACCMOTPEHHUH YTOJIOBHBIX JIE : CMpaBKa Cy7e0. KOJUIETHHU 10
yroysioB. nenaMm Apxanr. o0i. cyma. URL: http://oblsud.arh.sudrf.ru/ modules.php?name=docum
_sud&rid=5.
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bypkosa [24, c. 151-172], cam BepxoBubiii Cyn P® paxe nocne 2003 r. kpaiine
penKo B cBouX pemieHusx oopammancs k KouBennmu n mocranoieHusMm ECITY, ve
JlaBasi HIDKECTOSIIIUM CyJiaM 00pasiibl JUIsl MOJAPasKaHUs.

Tem He MeHee cuTyanmsi MOCTeNeHHO wucnpasisiercs. [Ipodeccop A.U.
Kosnep, Oynyun cyawseit EBporelickoro cyaa mo mpaBam 4eloOBeKa, B HEIaBHEM
MpOIUIOM OTMeYal «Blevarisironmme ycu Juga BepxosHoro Cyaa PO mno
CTUMYJUPOBAaHUIO HHTEpeca MW JaXe OOS3aHHOCTH CylIed MPUMEHATH
KoHBeH1MI0», TPUBO/ISI B KAYECTBE MO3UTUBHBIX (PAKTOB YAaCTOE UCIIOIH30BAaHUE B
apryMEHTAlluy [TIOCTaHOBJICHUM KaCCAallMOHHOM Y HAaJI30pHOM MHCTAHUWU IPAKTUKHU
ECIIY, exeromnoe mocemieHue CrpacOyprckoro cyaa COTHSIMH POCCHUHCKHX
CyJled; AeCsITKU MPOBEJIEHHBIX BO BCEX pernoHax Poccuu HaydHBIX M 00ydaronux
CEMUHApPOB; (PMHAHCUPOBAHUE MEPEBOJIa HA PYCCKUM S3bIK BCeX Kacaromuxcs PO
noctaHoBieHuii ECITY; npunstue nocranosnenuil [lnenyma BepxoBHoro Cyna
P® ¢ pa3zpsaCHEHUSIMH U PEKOMEHIALNUSIMUA, OCHOBAHHBIMU HA IIPABOBBIX ITO3ULMSIX
ECIIY [34, c. 2].

JleHicTBUTEIbHO, HA  CETOAHSAIIHMM JE€Hb BO MHOIOM  Ojarojaps
neneHanpasieHHo padote BepxoBHoro Cyaa P® mpobiiema cBOEBpeMEHHOTO
o3HakomuieHus cyaer ¢ npaktukoil ECITY cHsita. B nmpaBoco3HaHUM pPOCCHUUCKUX
cyneu IIPOYHO YTBEPAUIOCH INOHUMaHHE BAXXHOCTHU CIENOBaHUSA
OOIlIeTIPU3HAHHBIM MEXIYHApPOJIHBIM TPUHLIUINAM W CTaHAApTaM YTrOJIOBHOTO
npaBoCcyus, BbIpaOoTaHHBIM CTpacOyprckuM CyJOM Ha OCHOBE TOJIKOBAHUS U
PACKpPBITUS CYIIHOCTH KOHBEHIIMOHHBIX ITPAB YEJIOBEKA U UX TapaHTHUM.

N3noxxeHHOE MOATBEpPKAAETCS MpoBeaeHHbIM Hamu B 2016 r. ompocom 66
dbeneparbHBIX U MHUPOBBIX CyJed ApXaHTelabCKOW 00JacTH, pacCMaTPHUBAIOIIUX
YTOJIOBHBIE JieNIa: 53 U3 HUX YBEPEHHO OTBETWJIM, YTO 3HAKOMBI C MEKIYHAPOIHO-
MPaBOBBIMU aKTamMM, B ToM uucie KouBeHuueit; 59 3asBuiIM, 4YTO HMEIOT
BO3MOXXHOCTh B JIOCTAaTOYHOM CTENEHH 3HAKOMUThCS ¢ pemeHusmu ECITY, npu
9TOM 55 cyaed OTMETHIIA, YTO PYKOBOJCTBYIOTCS MEXIYHAapOIHOIIPABOBBIMU

aktamu M ucnosb3ytor pemienus ECITY B cBoell mpaktuke, npu 3toM 18 cyxaeit
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TAaK)KE€ CUATAIOT BO3MOXHBIM NPHUHHMAaTh BO BHHUMAaHHWE PELICHHUS B OTHOLIECHUU
JIPYTUX rOCyJapCTB.

27 wronHsa 2013 1. Ilmenym BepxoBHoro Cyna P® npuHsan BaxHOE
noctanoBieHue Ne 21 - «O mpuMmenenuu cynamu ooeit ropucaukunu KoneHnuun
O 3alllUTe TIpaB YeEJIOBEKa M OCHOBHBIX CB00OJ OT 4 Hos0ps 1950 roma m
[IpoTOKOJIOB K HeEW», KOTOpPOE CHOCOOCTBYET JajbHEHIEMY BHEIPEHHUIO B
NPAKTUKY YTOJOBHBIX CynoB MpaBoBbix nos3unuil ECIIY u moOyxpaer cynabl
aKTHUBHEE HUCIOJIb30BaTh €0 PEIICHHUS.

B stom nokymente Bepxosuwii Cyn P® opueHTHpyeT Cyasl Ha TO, YTO
npaBoBble mnosuumu  ECIIY, koropsle comepkaTci B €ro OKOHYATEIbHBIX
IIOCTAHOBJICHUSX, NPUHATBHIX B OTHOWIEHMU Poccuiickoil denepanuu, sSBISIOTCS
00s3aTENbHBIMUA U1 CYJIOB M YYHUTBIBAIOTCS NMPU NPUMEHEHHH POCCHICKOrO 3a
KOHOJIaTeNbCTBA. B 4acTHOCTH, colep:kaHue MpaB U CBOOOJ, MPEAYCMOTPEHHBIX
3aKOHOJATEIBCTBOM P®D, 1OJDKHO ONpeAessIThCs C Y4YETOM COACPKAHUSA
aHAJIOTMYHBIX TpaB W C€BOOOJ, packpeiBaeMoro CrpacOyprckuMm cyaoM IpH
npuMeHennn Konsenuuu u IIpotokosioB k Hel (mi. 2, 3 moctaHoBieHus). bonee
toro, BepxoBusiii Cyn P® npusbsiBaeT poccuiicKue CyJbl € LENblo 3()PeKTUBHON
3alIUThl TpaB U CBOOOJ 4YelloBE€Ka Yy4YuThIBaTh W mpaBoBble nosuuuu ECIIY,
U3JI0)KCHHBIE B OKOHYATEJIbHBIX ITOCTAHOBJICHMSX, NIPHUHATBIX B OTHOLIEHUU
IpYruX TOCYAapcTB - y4YacTHUKOB KOHBEHLMM, e€clid  0OCTOATENhCTBA
paccMaTpuBaeMoro MMM JieJa AHaJOTUYHBI  OOCTOSITEIbCTBAM, CTaBILIUM
npeaMeroM aHanuza ¥ BeiBogoB ECIIY (1. 2 mocTaHoBiIeHUS).

Takum o0pa3oM, NOCPEICTBOM YKA3aHHOTO aKTa «pa3pellieH CTapblil crop O
BO3MOXKHOCTH TpuMeHeHus: TmpaBoBbix mo3uruii ECIIY  cymamm  oOmiei
IOPUCIUKIIMMY M CHATA «IpoldsieMa C JIOKHBIM MOHUMaHueM KOHBEHIMHM Kak
CyOCHIMapHOTO HOPMATHUBHOIO aKTa, KOTOPBIA MPUMEHHUM JIUIIb KOT/Ia HET HOPM
POCCHIICKOTO TpaBa, peryJupyroIIero Te Wik HHbIe OTHOMEHHs» [26, ¢. 289-290].

CoMHEHHMS CyJIell OTHOCUTEIIBHO MPSAMOTO JecTBUSI KOHBEHIIMM U BO3MOXHOCTH
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HEIOCPECTBEHHOIO  HCIOJbB30BaHUSl €€ MOJOXKEHHM B  HMHTEpIpETaluu
CrtpacOyprckoro cyza, Hajo MmoJjiarath, pa3BesiHbl OKOHYATEIHHO.

B TO e BpeMs UIIMPOKOMY BHEAPEHUI0O B YIOJOBHOE IPAaBOCYAUE
npeneneHTHod npaktukn ECIY npensTcTByeT OTCYTCTBHE €AMHOW HAy4dHO
o0ocHOBaHHOUW MeTonuku npuMeHeHus pemieHuid ECITY B KOHKpETHBIX nefnax, a
TaKKXe€ OTCYTCTBUE€ Y MHOTHX CYyJ€W HaBBIKOB COCTAaBJICHHSI U MOTHBHUPOBAHUS
pelieHui ¢ ucnonb3oBanueM GopmynupoBok u nmosuiuit ECITY.

[Tpu uzydeHun opumaiIbHbIX Cy€OHBIX aKTOB MOCJIEIHUX JIET, BHIHECEHHBIX
B X0/JI€ MPOU3BOCTBA MO YTOJOBHBIM JI€JIaM U Pa3MELIEHHBIX Ha 00IIEPOCCHIICKOM
canre «Pocl'[paBocyzu/Ie»3 , HaM Tpencraia ciueayromas kaprtuHa. M3 611 320
pPa3IMYHBIX PELICHUM [0 YrOJIOBHBIM [I€JlaM, BBIHECEHHBIX CYyJlaMH IE€PBOM
uHcTaHuuu B 2016 r., ccbuiku Ha KOHBEHLMIO B TOM WM MHOM (pOpMeE CONEPKUT
okoo 1 000 pemenuit (nmpumepno 0,2 %), a CrpacOyprckuii cya U €ro
MOCTaHOBJICHUS yrioMuHatotcs He 6oiiee yem B 300 pemenusx (mpumepno 0,05 %).
N3 152 184 aneiutaiuMoHHBIX PEIIEHUN 3a TOT k€ MEePUO] CChUIKM Ha KoHBeHIHIO
coaepxxut nmpumepHo 2 000 pemennii (1,3 %), a ynomunanue ECITY — oxono 800
(0,5 %). IlpuBenenHbie YKMCIO BbIE JaHHBbIE HEBO3MOXKHO YKa3aTh 00Jie€ TOYHO
BBHUJIy HEIOCTAaTOYHO KOPPEKTHOrO (UIBTPA, YCTAHOBJIECHHOTO Ha YKa3aHHOM
UH(POPMAILIMOHHOM pecypce, OJHAKO OHHU MO3BOJSIOT NPEACTaBUTh pealbHOE
COOTHOILIEHHE CYACOHBIX PEUIEHUN M MPABWIBHO OLEHUTh MacmTad oOpamieHui
yroioBHbIX cynoB K npaktuke ECITY. Kak BunHo u3 atux nudp, B o6mem oobeme
CyJI€OHBIX PEIICHUI OH HEBEJUK, HO B MOCIEAHUE I'OAbl HEYKJIOHHO PAaCTeT.

[IpenenenTHoe mpaBo NoO-TMpexHEMY He mnpu3Haercs B Poccun HU Ha
3aKOHOJIATEIFHOM YPOBHE, HM B OPHUITMATBHON MTPAaBOBOM TOKTpUHE. TeM HE MeHee
Cylbl OOIEH IOPUCIUKIIUA OPUEHTUPYIOTCA Ha BbIpaboTaHHbie CTpacOyprckum
CyIOM TIpaBOBbI€ TO3UIIMHM, 3aUMCTBYIOT M3 €ro akTOB IOpUJIUYECKHUE
(GOpMYITMPOBKH, PACKPHIBAIOIINE CMBICI W COACpP)KAHWE TOTO WM WHOTO

ITOJIOXKCHUA KOHBCHHI/II/I, N BCC 4Halll€ B CBOUX PCHICHHAX I10 YI'OJIOBHBIM JCJIaM

¥ Cyne6nas npakruka // PocIlpaBocyame. M., 2017. URL: https://rospravosudie.com.
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cchutatoTcs Ha KoHkpeTHbie npeneaeHTsl ECITY. [IpaBna, kauecTBO 3TUX CCHUIOK
OCTAETCsI HU3KUM.

AHanu3 cyJ1eOHBIX MOCTAHOBJICHUM O YTOJIOBHBIM JI€JIaM CBUIECTEIbCTBYET O
pa3sIUYHOM YPOBHE M pa3HBIX crocobax wucmnoib3oBanms mpaktukn ECITY
yroioBHeiMu cynamu Poccuu. Ilo cnocobam peanuzanuu U B 3aBUCUMOCTH OT
cyObekTa-ununuaropa npuMmenenue pemennit ECITY muddepenuupyercs: 1) Ha
OCYLIECTBJIEHHOE 110 MHULIMATUBE CTOPOH MpoLecca JU00 M0 BOJIE CaMoro cyna; 2)
HEIOCPEJICTBEHHOE (TPSIMOE) U OMOCpEA0BaHHOE; 3) abCTPaKTHOE U KOHKPETHOE.

1. O6bryHO cyabl oOpamatores k npaktuke ECIIY moa BivMsHEEM CTOPOH, IO
UX UHUIMATUBE. B 3TUX cilydasx 3aMHTEPECOBAHHBIE B JIEJI€ YYaCTHUKHU CYJ€OHOrO
pazOupaTenbCTBa apryMEHTUPYIOT CBOM OOpaileHus (3asBICHUS, KaloObl) WU
BBICKa3aHHBIE B CyJAE INMO3MIMU KOHKpeTHbIMM pemieHusamu ECIIY, Bcnencrue
Yero CyJi, IpoBepssi I0BOJbI CTOPOH, BRIHYXJEH MpUOeraTh K aHaJINu3y MPaBOBBIX
no3unii ECITY u oTpaxkaTh €ro pe3yJsibTaThl B MPOLIECCYAIbHOM PELIEHUH. JTO B
uaeane, a Ha IpaKkTMKe — Ha JTO YyKasbiBaeT bypkoB [24, c. 224] u
CBUJACTEIbCTBYIOT HAllll COOCTBEHHbIE HAONIONEHUS — CyIbl HEPEIKO
urHopupyrotr 1mocraHoBiienuss ECIIY, Ha KOTOpbIE CCBUIAIOTCS  CTOPOHBI,
OTPAaHUYMBASCh NPUMEHEHUEM POCCUMCKOTO 3aKOHOJATENbCTBA M  HCIOJIb3YS
TOJBKO pa3biACHEHUs BbIcIUX CcyaoB P®. Tem He MeHee HWHULMATUBHOE
npuMenenue cyaamu pemenuit ECITY Ttoxe mpucyrctByeT. Ilo cobcTBeHHOMY
NOYMHY CyAbl OOBIYHO CCBUIAIOTCS Ha HauOoJiee HU3BECTHBIE, HEOJHOKPATHO
MOATBEPKACHHBIC M YCTOSIBIIMECA NpaBOBble No3uimu W ToskoBaHus ECIIY,
KOTOPbIE CO3BYYHBI POCCUMCKOMY 3aKOHOJIATEIBCTBY M MPOPAOOTaHbI B MPAKTUKE
Koncturyunonnoro u BepxosHoro cynos PO.

2. OnocpenoBaHHOE MPUMEHEHUE UMEET MECTO TOTrJa, KOrjaa Cya MpSAMO HE
ccbutaerca Ha CtpacOyprekuil ¢y, HO (paKTUYECKH UCTOIb3yET B CBOEM PELICHUH
€ro NMpaBOBbIE NMO3UIMU, KOHUEIIMHA, UHTEPIIPETALIMMU [IPAaB YEJIOBEKA U TapaHTUN
ATUX TIpaB, KOTOphIe ObLTN paHee BocnpuHATh KonctutynuronusiM Cygom PO unu

BepxoBabiM Cymom P® u oTpaxkeHbl B UX pa3bCHEHMSIX JHMOO YXKE HAILIU
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3aKpEIICHHE B YIrOJOBHO-NPOLECCYAIbHOM 3aKOHOJATeNbCTBE Poccum, T.€.
(baKkTUYECKH HCIOIB3YIOTCS CYAOM KaK HHCTPYMEHT (CPEICTBO) TOJKOBAHUS
MIPUMEHSIEMBIX HOPM HAIIMOHAJIBHOTO ITPaBa.

Hanpumep, mHMpOKO WU3BECTHAs KOHIEMIMS TMOJULIEHCKON MPOBOKAINH,
pazpaborannas B psge pemenuit ECIIY, B Tom uyucne B oTHomeHuun Poccuun
(HanpuMep, MOCTAHOBJICHUS IO TakUM JenaM, Kak «BanbsH (Vanyan) npoTus
Poccum» ot 15 gexabps 2005 r., «Becenos (Veselov) u napyrue npotus Poccun»
ot 2 okTa0ps 2012 r., «Jlarytun (Lagutin) u apyrue nmpotuB Poccum» ot 24
anpens 2014 r., «Hocko (Nosko) u Hedenos (Nefedov) npotus Poccun» ot 30
okTa0pss 2014 r. u np.), cormacyerca co cT. 5 @DeaepanbHOoro 3akoHa «O0
ONEPATUBHO-PO3BICKHON JAesATeNbHOCTH» OT 12 aBrycta 1995 r. Ne 144- @3,
3anpenaroneil MPOBOKAIMI0 MPECTYIUIEHUS CO CTOPOHBI TOCYJAapCTBEHHBIX
OpPraHoOB, U B OCHOBHOM 4YacCTH BOCIPOM3BOJMTCS B paszbsicHeHusx llnenyma
BepxoBHoro Cynma P® «O cyneOHOM mpakTUKe MO JeiaM O MPEeCcTYIUICHUSX,
CBSI3aHHBIX c HAPKOTUYECKUMHU CpeACTBaMH, MICUXOTPOITHBIMH,
CUJIbHOAECHCTBYIOIINMU U SIIOBUTHIMU BelecTBaMu» OT 15 utons 2006 r. Ne 14 u
«O cyneOHOI MpaKTHKE IO JIeJaM O B3SITOYHUYECTBE U 00 MHBIX KOPPYMIIMOHHBIX
npecrymieHusax» ot 9 wurona 2013 1. No 24, TIpaoBeie mnosuruu ECITY,
oOpa3ymollye 3Ty KOHIENLHNI0, YacTO MPUMEHSIOTCS CyJaMH MPH PaCCMOTPEHHUU
YTOJOBHBIX JI€J O B3STOUHUYECTBE M MPECTYIUICHUSX, CBA3AHHBIX C HE3aKOHHBIM
000pOTOM HAPKOTHKOB, KOTOPBIE COBEPIIAIOTCS MOJ KOHTPOJEM TMOJHULUU U
JPYTUX TTPAaBOOXPAHUTEHHBIX OPTAHOB.

Tak, CeBepOJABUHCKUN TOPOACKON Cyn ApXaHTelIbCKOW 00JIacTH OIpaBiaj
byn-Ba, o00BuHSieMOr0 B MOCOOHMYECTBE TOKYIICHHUIO Ha HE3aKOHHOE
npuodpereHue 0e3 1menu cObITa HApPKOTUYECKOTO CpEeJCTBa B 0CO00 KpPYITHOM
pasmepe (mpuroBop mo neny Ne 1-6-2014 ot 27 despans 2014 r.). IlpuzHaBas
JeNUCcTBUS PAOOTHUKOB TOJIUIIMKA TTPOBOKAITMOHHBIMUA M OOOCHOBBIBAsi CBOM BBIBOJI,
cyn Qakrtuuecku nupumeHwsn1 BblpaboTanHble ECIIY kpuTepuu mnoJMieicKou

MPOBOKAIIMHU, HO HE MPUBEN B MPUTOBOPE HHU OAHOro pemeHus CtpacOyprckoro
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cyda, a CoClajics JUllb HA JEKIApaTUBHYKO CTaTbKO S BBIIICYKA3aHHOIO
denepanbHOro 3akoHa U 1. 14 mocranosnenus [lnenyma Bepxosnoro Cyna ot 15
utoHs 2006 1., B KOTOPOM pACKPBIBAETCA TOJBKO OJMH U3 KpurepueB. Cyn
aneJuUISIIMOHHON MHCTaHIIMY, MepecMaTpuBas M0 MO MPeACTaBICHHUI0 (>Kaio0e)
MIPOKYpOpa, TMOATBEPIAWI MPABWIBHOCTh BBIBOJIOB CyJla NEPBOM HHCTAHIUU O
HaJW4YuU TPOBOKALMU B JEHUCTBUSAX IOJMIMM W OCTaBHJI OIPaBIATEIIbHbBIN
npuroBop B cuue. [lpm >TOoM, aHamm3upys (aKThl, aNEUIAIHOHHBIA CYI
WCIIOJIB30BaN T€ XK€ KPUTEPUU OLIEHKH MPOBEICHHOTO MOJIULMEN MEPOIPUATHUS Ha
MpeaMET €ro MPOBOKAIIMOHHOCTH, YTO M TOPOACKON CY/l, U aHAJIOTUYHBIM 00pa3zoM
OTNEPUPOBAT HAIMOHAJIBHBIMU HOPMAaMH, CChUIAsCh Ha «CMBICI 3aKOHa» U HE
ynomuHas pemeHuid ECIIY, mo3ummu KOTOPOTO OYEBHAHO MCIOJIB30BAN IS
PacKpbITUS W TOJIKOBAHMSI 3TOr0 «cMbiciay. I[loka3zarenbHO, 4TO MpU ITOM U
MPOKYPOP, U BO3PAKABIINN MPOKYPOPY 3AIIUTHUK B MUCHbMEHHBIX OOpaIICHUSIX B
aneJUIAIMOHHBIN CyJT OOOCHOBBIBAIM CBOM TMO3UIIMM KOHKPETHOW MPAKTHKOM
ECITY.

[Ipu HenocpenctBeHHOM mNpuMeHeHuu mnpeueneHroB ECITH cya He mpocto
VUYUTBHIBAET TMPABOBBIE TMO3UIMU U HHTepnperanuu CtpacOyprckoro cynaa, a
MPUBOJUT UX B CBOEM PEILIEHHH, CChIIIAACh HA KOHKpeTHbIE noctanoBieHuss ECITY,
aHaIu3upyeT HUX coaepkaHue. Takoll mnOpuMep HAXOAMM B MOCTAHOBICHUHU
AunHCcKoro ropojckoro cyna Kpacnospckoro kpas ot 29 mapta 2016 r. (memo Ne
1-4/2016), KOTOPBIM YTOJIOBHOE JIEJIO IO 0OBUHEHHUIO P-KO¥ B IPUCBOCHHUH Uy>KOTO
UMYyIlleCTBa B 0CO00 KPYIMHOM pa3Mepe C HMCHOJIb30BAHHEM CBOETO CIYXEOHOTro
MOJIOKEHHSI  BO3BpAIlIEHO MPOKYPOPY Mg  YCTpAHEHHUsS MPOILECCYaIbHBIX
HapylIeHUH, MPEMSITCTBYIOMIUX pacCMOTpeHuto aena cygom. Cyn mpu3Hai, 4To
JanbHeilee pacCMOTPEHHE B CyjAe Jejda 1Mo OOBMHEHHIO, KOTOpoe Tpedyer
CYIIIECTBEHHON KOPPEKTHUPOBKH, HAPYIIUT MpaBo P-koii OBITH HE3aMEMTUTEIHHO U
oIPOOHO YBEIOMIICHHOM O XapaKTepe U OCHOBAHHUH MPEIbSIBICHHOTO OOBUHECHHUSI
U UMETh JOCTATOYHOE BpeMsI U BO3MOXKHOCTH JJI MOATOTOBKU CBOCH 3allUThI

(momm. a) u b) m. 3 cr. 6 «IlpaBo Ha crpaBenIUBOE Cy/neOHOE pa3OUPATETHCTBOY
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KonBeHn1uu o 3amuTe npaB yenoBeKa U OCHOBHBIX cB000). Cofep:kaHue U CMBIC
JJAHHOT'O TpaBa CyJl PacKpbUl Ha OCHOBe mno3unui u uHTepnperauuii ECIIY,
COIEpKAIUXCA B PANE pELICHHW, B TOM YHCIE€ M B OTHOLICHUH JAPYroro
rocyaapcTBa: nocraHosieHue ot 9 oktsaops 2008 r. mo memy «AOGpamsiH IPOTUB
Poccuiickoit @enepanumny», noctanopieHue ot 5 maprta 2013 r. no neny «Ba pena
Xeiic npotuB Hcnanum», nocranosienne ot 7 mag 2014 r. mo neny «Ceprei
YeboTtapes npotuB Poccutickoit denepanmim.

3. Konkpernoe npumenenue pemennii ECITH nogpazymMeBaeT OCO3HAHHBIM
noa0op TMpPElEeeHTOB, aHaIU3 COJEPKAIIUXCA B HUX MPABOBBIX MO3UMLUNA U
MPUHIUNHAIBHBIX TOJIOKEHUM, BBITEKAIOMIMX M3 CMbIcia HOpM KoHBEHIUH,
NPUMEHUTENBHO K (PakTaM U 00CTOSATEIHCTBAM KOHKPETHOTO YTOJIOBHOTO JIela.
[Ipu TakoMm crmocoOe CyJl, Kak IpaBWiIO, YKA3bIBAa€T MOJUIEKAIEE MPUMEHEHHIO
nonokenrne KOHBEHIMH, W3Jara€T CyTh IMPELEIEHTa B COIMNOCTaBICHUU C
(dakTHYecKol OCHOBOIl paccMaTpuMBaeMOro Jejla U HOPMAMH POCCUHCKOTO
3aKOHOAATENBbCTBA, HCHOJB3yeT 3anMcTBOBaHHble Yy ECIIY aprymeHtsl u
TPaKTOBKH /i1 0OOCHOBAHUS TPUHUMAEMOTO PEIICHHUS.

AOcTpakTHbII criocob ucnonb3zoBanud npaktuku ECITY npencrasnser codboi
(dbopManbHOE YIOMHUHAHUE, IPOCTOE MEPEUUCTICHUE B CY1I€OHOM PELICHUH TE€X WU
WHBIX TocTaHoOBIeHUN CTpacOyprcKoro Cyzia Wi €ro OTACIbHBIX MO3UIINNA 0€3 UX
aHanu3a 1 0e3 MPUBSI3KU K KOHKPETHBIM OOCTOSITENIbCTBAM JI€J1a, YCTAaHOBJIEHHBIM
cynoM. Takue Majio 4yTO 3HAYaIIUE CChUIKM HE MOTYT CIIYXHUTbh IMOJITBEPKICHUEM
TOT0, YTO CyJ B JEHCTBUTEIBHOCTH YUel U MPUMEHI YIIOMSHYTBIN MPELeneHT, U
YKa3bIBaIOT JIUIIb HA CTPEMJICHHUE CYAbU CIEA0BATh MOAHOW TEHIEHIIMH, CO3LAI0T
WUTIO3UI0  OOJIbIIIEH  OOCTOSITEIBHOCTH U yOSTUTENHHOCTH BBIBOJIOB  CY/Ia,
«OCBSIIICHHBIX)» ABTOPUTETOM ECIIY. K CO’KaJICHMIO, MIPUXOUTCS
KOHCTaTUPOBATh, YTO B OOJBIIMHCTBE CyACOHBIX PEIICHUN MPUCYTCTBYIOT UMEHHO
Takue opMabHbIE CCHUIKU.

N3 paccMOTpeHHbIX cr1oco00B coOcTBeHHO npuMeHeHueM pemnenuid ECITY B

Ka4CCTBC HCTOYHHKA IIPpaBa MOXHO IIPpU3HATH JIHIIb HeHOCpeI[CTBeHHBIﬁ u
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KOHKPETHBIN CIIOCOOBI MPUMEHEHHU S, KOTOPBIE XOPOILIO COYETAIOTCS APYT C APYrOM
u 6onee dpdextuBHBI. ONIOCPETOBAHHBIN CITOCO0, BUIUMO, CIEAYET OTHECTH HE K
NPUMEHEHUI0 Kak TakoBomy, a kK ¢opme yuera npaktuku ECIIYH B mpomecce
INPUHATHUS PELIEHUS 110 YIOJOBHOMY ey, kK uemy BepxoBublii Cyn PO npusbiBan
CyJlbl OOIIEeH IOPUCIUKIIMK Ha BTOPOM 3Tarle BHEIPEHUS KOHBEHIIMOHHBIX HOPM B
poccuiickoe mnpasocyaue (2003-2013 rr.). ®opmanbHoe ynomuHanue ECIIY B
CyZIeOHBIX PEIICHUSX — TOJBKO BHIMMOCTH MMPUMEHEHHUS W y4eTa €ro PelIeHUH,
npUKphIBaroas akrTuueckoe 0e3/1eicTBHE Cya B ’TOM HallpaBJICHUU.

[ToxpITOXKMBAs U30KEHHOE, TPUXOINUM K CIEAYIOIIMM BbIBOoAaM. [locnennue
TPU Trojla B YrOJOBHOM cyjaolpou3BoAcTBe Poccun Habt0maeTcss MOBBILICHUE
AKTUBHOCTU POCCUHCKUX CyNOB B nmpuMeHeHuu peutennii ECITY u ucnonb3oBaHumn
€ro MpaBOBBIX MO3UIIMI, yeMy criocoOcTBOBajo npunsatue [lnenymom BepxoBHoro
Cyna P® nocranosienus ot 27 utons 2013 r. Ne 21. OxgHako B OOJIBIIIMHCTBE
ciydaeB cynbl npuMmenstorT Konsenmuto u ceputatores Ha ECITY 6e3 ananuza ero
pemieHnid, yacto urHopupys mnocraHosieHuss ECIIY, Ha KOTOpBIE CCBUIAOTCSA
ctoponbl. OOpamenne k pemenusM ECIIY  HOCHUT mpenMyIiecTBEHHO
dbopmanbHbIN U aOCTPaKTHBIA XapaKTep JM00 OCYIIECTBISETCS B OMOCPEIOBAHHON
dbopme. MHorue cyapu MpeanodMTaroT npsmMo He ccbutathess Ha ECIIY, a
MCIIOJIB30BaTh B IMPOLIECCE TOJIKOBAHUS COOTBETCTBYIOLIMX HOPM POCCUKCKOIO
3aKOHOJATEIbCTBA BhIpaOoTaHHbIe CTpacOyprcKuM CyJOM CTaHIApThl, MPABOBHIE
MO3UIMM W TMOAXOJbl B  aJalNTUPOBAaHHBIX K POCCHUWCKON  Tpaauluu
bopMyIMpoOBKax, COAEPKALINXCS B Pa3bSICHEHUSIX u yKa3aHUSIX
Konctutynnonsnoro u Bepxosroro cyzos PO.

Bonee nenecoobpasHbie U pe3yabTaTUBHbIE CIOCOOBI HEMOCPEACTBEHHOTO U
KOHKpeTHOro mnpumenenus mnpeuegaeHToB ECIIY wucnonwsdyrorcss B cyneOHOU
npakTuke pexe. DakTopamu, OrpaHUYMBAIOIIMMH U 3aTPYIHSIOLIIUMU
Hajuiekamee u  dddextuBHoe mnpumenenue mnpaktuku ECIIY, ocrarorcs
3aKOHOJIaTeNIbHAsl HEOolpeesieHHOCTh cTtatyca pemieHuid ECIIYU kak ucTtouHmMKka

mpaBa, a TaKKC OTCYTCTBUC UYCTKUX H 3(1)(1)6KTI/IBHBIX MCTOOUK COCTaBJICHHA H
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MOTHBHPOBAHUS CyJEOHBIX pelIeHnid Ha ocHOBe MpaBoBbix mo3ummii ECIIY c
WCIIOJIb30BAaHMEM CCBUIOK HAa KOHKPETHBIEC IpEUeNeHTHI. JlanbpHeuniee pa3BUTHE
HAy4YHbIX (TEOPETUUYECKUX U TMPHUKIAIHBIX) HCCICIOBAaHUN HCIONb30BaHUSA B
yrojgoBHoM cynornpou3BojictBe KonBenunu u npaktuku ECITY pomkHO uatu mo
MyTH KOHKPETHU3allUM IIPAaBOBOrO cTaryca mpeueaeHTHoix pemenuid ECITY B
npaBoBoii cucteMe Poccum u paspabotku mopsiaka (hopM UM METOJIOB) HX

IPUMCHCHUS B YTOJIOBHOM IIPABOCYINH.
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