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KYJA WAET MEXIAYHAPOAHASA YT'OJIOBHAS IOCTULIUA?

AnHoOTanmusi: B Hacrosmeil cratbe NaH aBTOPCKH 0030p COBPEMEHHOTO
COCTOSIHUSI M BO3MOJKHBIX [MEPCIEKTUB PA3BUTHS MEXIYHAPOAHON YroJIOBHOMN
octuiu. Ha  Tekymmiik MOMEHT CIIOKWIACh OlacHas CHUTyalus, Korjaa
JESATEILHOCTh MEXIYHApOIHBIX YTOJOBHBIX TpuOyHanoB ad hoc mpekpaiieHa, a
IOPUCIUKINAI0 MEXKIyHapOAHOTO YrOJIOBHOIO CyJa HE MPU3HAIOT BEAyLIUE
rocynapctBa (Uuausa, Kwurait, Poccus u CIIA). Ilo cymiectBy, MNOCTOSHHO
JIEUCTBYIONIUMN OpraH MEXIyHapOJHOM YTrOJOBHOM IOCTHIIMM HE CIIOCOOEH
3 PeKkTUBHO pemniaTh MOCTABJICHHBIE TIepe] HUM 3ajaud. [lepcnekTuBbl pa3BUTHS
MEXIYHAPOJIHON YTOJOBHOW FOCTHUIIMH, OTATYCHHBIE BOCHHBIMU KOH(IMKTAMU Ha
bmuxuem Boctoke, B CeBepHoii Adpuke, Adranucrane u Boctounoit Ykpaune,
CTaHOBSITCS Bce Oojiee HeonpeAeNeHHbIMU. ABTOp, OyIydd MOCIEI0BATEIbHBIM
CTOPOHHHUKOM Pa3BUTHSI MEKIyHAPOJIHOrO YrOJIOBHOTO MpaBa U MEXKAYHAPOIHOMN
YTOJOBHOM FOCTHUIIMH, MPEJIAraeT CIeAYIOIUE MyTH PEIIEHUs! TPOOIEMBI:

1. HeobGxomumo oTKazaTbCs OT BO3MOXKHOM peBusun «HropHOeprckoro
HACJeNus», KOTOPO€ MPU3HAHO TOJABISAIONIMM OOJBITUHCTBOM TOCYAapCTB U
ABJsIeTCA (HAa TEKYIIMM MOMEHT) €IMHCTBEHHBIM YHHUBEPCAIbHBIM (YHIAMEHTOM
JUISL TIOCTYMATEJIbHOTO Pa3BUTHUSI MEXKIYHApOJAHOTO YrOJIOBHOTO TMpaBa H
MEXIYHAPOIHON YTOJOBHOU FOCTHUILIUH.

2. B MexayHapOIHOW U HALIMOHAIIBHOM YTOJIOBHOM FOCTULIMM JKEJIATENICH YUYET

ITIOBUTHUBHOTO MATCPUATIBHO-IIPABOBOI 0> Hacjacaus ACATCIIBHOCTU
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MEXIYHApOAHBIX YroJIOBHBIX TpuOyHanoB ad hoc mnsa  yHuduuupoBaHHON
KBaJIM(UKAIIMK TIPECTYIUICHUM MPOTHB MEXIYHAPOJHOTO MHUpa M 0€30MacHOCTU
YeJIoBedYeCcTBA (UETTOBEYHOCTH).

3. 115 MOBBIIEHKS peAIbHON poJin MeXyHapOIHOrO YTOJIOBHOIO CyAa Kak
IIOCTOSIHHO ~ JEMCTBYIOLIErO OpraHa MEXIYHAPOJHOW YTOJIOBHOW FOCTHULUHU
BO3MOYEH IIEPECMOTP HEKOTOPBIX «IPOLENYpHBbIX» HOpM Pumckoro Craryra.

4. Pa3BuTHE MEXKIyHAPOAHOW YTrOJIOBHOM FOCTHIIMM HEBO3MOKHO Ha OCHOBE
OpU3HaHUS 32  KakUM-TMOO  rocygapcTBoM  (Tpymmoill — rocyaapcts)
UCKJIFOUUTETBHBIX MTPaB U BO3MOXKHOCTEM.

KiroueBble cioBa: MEXIyHAPOAHOE YIrOJOBHOE IIPABO; MEXIyHApOHAs
yrosioBHas roctunus; «HiopHOeprckoe Hacneaue»; MexayHapoaHbIA yTOJOBHBIM
cyn; MexayHaponaublii TpuOyHan mo OwiBuied HOrocnmaBum; MexayHapoIHBIN
TpuOyHan no Pyanne; npecTymiieHuss IpOTUB MEXIyHAPOIHOTO MHpPA; T€HOLM;

MNPCCTYIUICHUA ITPOTUB YCJIOBCYHOCTH, BOCHHBIC IIPCCTYILJICHUA.

BBoanblie 3ameuanus. 31 nekabps 2017 r. mpou3onuio 3HaMEHATEIbHOE /IS
BCE CHUCTEMBI MEXIYHAPOJIHON YTOJOBHOW IOCTULIMHM COOBITUE - OQUIHAIBHO
MPEKpaTWJI CBOIO JICATENBHOCTh MeEXAyHapOaHbI TpuOyHANT 1O ObIBIIEH
FOrocnaBun (MTBIO), yupexaennsiii Pesomonueid CoBera bezonacnoctu OOH
oT 25 mas 1993 r. Ne 827. JIByMs rogaMu paHee nepectan JeUCTBOBATH €I OJIUH
«3HAKOBBIN» MEXKIYHAPOJIHBIA  YTOJIOBHBIN cyn COBPEMEHHOCTH -
Mexnaynaponusii TpuOyHan mno Pyanne (MTP), paGoraBumivii Ha OCHOBaHUU
Pezomtoniuu CoBera bezonacnoctt OOH ot 8 Hos10pst 1994 1. Ne 955.

[Ipexpamenne nesteabHoctTdt MTBKO u  MTP  gBwioch He TMpoOCTO
OJIMLIETBOPEHUEM «3aKaTa» MEXKIyHApOAHOW yrosoBHOM toctuiuu ad hoc.
OxumaemMoe HaAYallo «IOJHOMACIITAOHOW» pPabOThI  MOCTOSIHHOTO — OpraHa
MEKYHAPOJIHOW YTOJIOBHOM IOCTULHMHA - MEXIyHapOIHOrO YroJOBHOIO CyJla
(MYC) - Tak ®w He cocTosyloch 10 cux Tmop. Xors cam MYC Hauan
dbyakuuonuposath emie B 2002 T., €ro IOPUCAUKIINIO HE MPU3HAIOT TPU U3 TSATH

rocyaapcCrTtB, ABJIAIOINNXCA ITOCTOSHHBIMH YJICHAMH Cosera be3zonacnoctu OOH
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(Kurait, Poccuss u CIIIA), mosToMy TOBOpPUTH O peambHO U 3HHEKTUBHO
JEUCTBYIOIIEM ITOCTOSSHHOM OpraHe MEXIyHapOJHOW YIOJIOBHOM IOCTHULIMM KakK
MUHHAMYM ITIPEXIEBPEMEHHO.

CoObITHs mocnenHux jet (B mepByto odepenb BoeHHble akuuu CIIIA u ux
coro3HUKOB B Adranucrane, CeBepHoii Adpuke u Ha bmwkaem Bocroke,
BoccoenuHeHne Kpeima ¢ Poccueld, rpaxkiaHckasi BOWHA Ha BOCTOKE YKpauHBbI,
yuactue Poccun B BoitHe B Cupun) OOyCIOBWIM MOBBIIIEHHOE BHHMAaHHE K
MEXIYHApOJHO-IIPABOBBIM OCHOBAaM  CIIO’KMBILETOCS MHMPOBOTO IOPSAAKA, B
YACTHOCTHU K OINPEIEIEHUIO POJIU U MECTa MEKIYHAPOJIHOIO YTOJIOBHOTO ITPaBa U
MEKIyHapOIHOU yroyioBHOM roctuimu. U B Poccnn, n Ha 3anaze Bce yaiie 3Bydar
UIeM O TOM, 4YTO HMEIOUIMECS MEXAYHAapOJHOE YroJIOBHOE MpPaBO U
MEXIYHApPOIHAsl YrOJIOBHAS FOCTHUIMS HE OMNPABABIBAIOT BO3JIOKEHHBIX HA HHX
HAJEXK]I, O KOJUIAIICE BCEH CHCTEMBI MEKTyHAPOIHOIO ITpaBa Kak MbI €ro 3HAEM, O
HEOOXOMMOCTHU TIOCTPOEHUSI HOBBIX OCHOB MEKyHAapOHOTO MpaBa U T.J. U T.II.

[ToaToMy monbITaemMcsi 0OOpUCOBAThH Halle TOHUMAHUE TOTO, B KAKyl0 CTOPOHY
JBHKETCS MEKIyHApOAHAas YrOJIOBHAsl FOCTULMSA, OTBETUB Ha CIEAYIOIINE
NPUHIMIIUATBHO BaXKHBIE BOIIPOCHI:

1. Heob6xoaum (Bo3moskeH) u mepecMoTp «HropaOeprckoro Hacnemus»?

2. KakoBo «MarepHabHO-TIPAaBOBOE» 3HAUEHUE PEIICHUN MEXITyHapOIHbIX
yroioBHbIX TpuOyHanoB ad hoc?

3. Kak o11leHUTh MOJIMTUKO-TIPAaBOBOE 3HAUCHUE MEKIYHAPOIHBIX TPUOYHAJIOB
ad hoc?

4. Kakue mnepcrnektuBbl oOxuparoT MYC kak nNepMaHEHTHBIM OpraH
MEXIYHApPOIHON YTrOJIOBHON FOCTULIUH?

5. KakoBa posb OTHENBHBIX TOCYJApCTB B Pa3BUTHH MEXIyHApOIHOTO
YTOJIOBHOTO MpPaBa U MEKIyHAPOIHOW YTOJIOBHOM FOCTUIIUN?

O nepecmorpe «HriopHOeprckoro Hacjaeausi». OOIIEU3BECTHO, YTO
JNEUCTBYIOLIME aKThl MEXAYHApOJHOIO YyroJOBHOrO (Ja W B IEJIOM
MEXIYHAapOJIHOI0) MpaBa BO MHOTOM M IJIABHOM OCHOBAHbI Ha TaK HAa3bIBAEMOM

HiopuOGeprckom  Hacineauu. Ero  o0pa3yloT  COOCTBEHHO  JOKYMEHTHI
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HropuGeprckoro mpomecca (YcraB Hropabeprckoro tpuOynana, ero Ilpurosop,
CBO/JI IPUHIIUIIOB MEXTYHAPOIHOTO MpaBa, OTpakeHHBIX B YcTase u [Ipurosope) u
dbyHIaMeHTaJIbHbIE KOHBEHIIMOHHBIE JOKYMEHTHl (B yacTHOcTH, KoHBeHIus o
NPEeAyNpPEeXICHUN MPECTYIUICHHS] TEHOUMAa U HAaKa3aHUU 3a HEero or 9 nekadps
1948 r., )KeHeBckre KOHBEHIIMU O 3aIUTE KEPTB BOMHBI OT 12 aBrycra 1949 r. u
JlonomHuTENbHBIE TPOTOKOJBI K HUM OT 8 utoHs 1977 r., Onpenenenue arpeccuu
or 14 nekabps 1974 r. u np.). Ha ocHoBe «HropHOeprckoro Hacienus» ObLI
npoBeneH Tokuiickui TmpoliecC Haja TJaBHBIMH BOEHHBIMH MPECTYMHUKAMHU
SAnoHuM, MPUHATHI YCTaBbl COBPEMEHHBIX MEXIYHAPOAHbIX TpuOyHaoB ad hoc, ga
u cobctBeHHo caM Pumckuii Craryr MYC [1, c¢. 6-8]. Kopoue roBops,
IPAKTUYECKU BCE CYLIECTBYIOLIUE «TJI00ANbHBIE) JTOKYMEHTBI MEXIyHapOJAHOIO
YyTOJIOBHOTO IpaBa MOYHO, MO CYIIECTBY, cuMTarh HacieaueM HiopHOeprckoro
nporecca.

O 3nauenun HriopHOepra /st Bcero MexayHapOAHOIO MpaBa, U B YaCTHOCTU
JUISL  MEXJIYHapOJHOTO YrOJIOBHOTO TIpaBa M MEXKIYHAPOAHOW YTrOJOBHOU
IOCTUIINH, HAITMCaHa Macca Hay4dHBIX TpyAoB. U poccuiickue, U 3amnajgHbie aBTOPbHI
OOBIYHO €AMHOAYIIHBI B TMpu3HaHUM pemawneid pomu «HriopHuOeprckoro
Haclequs» Ui BCEH CHCTEMBl COBPEMEHHOIO MEXIYHApOJHOTO YIrOJOBHOIO
nmpaBa. Ha 3ToM (poHe TpeBOKHBIMU BBITIISIIAT MOMBITKA HEKOTOPHIX CTHCIIHAINCTOB
MOJIBEPTHYTh PEBU3MM MECTO M 3HaueHue camoro HropHOeprckoro mponecca u
MPUHATHIX HA HEM JIMOO TOJT €r0 HEeMOCPEICTBEHHBIM BIUSHUEM TOKYMEHTOB.

B wyacTHOCTH, HEOOXOAMMOCTh TAaKOW PEBU3MH OOOCHOBBIBAETCS TEM, 4YTO,
Mo, HropuOeprckuii mpoiiecc caM 1no cede ObUT «IpaBoCyaueM MOoOeIUuTeNe,
XOTSI U CTajl «JIydyoM HaAekae» («ray of hope») mis Bcex MOCTpamaBIIMX OT
BOCHHBIX MPECTYIJICHUI U MPECTYIICHUH MTPOTUB YEIOBEYHOCTH, COBEPIIICHHBIX B
xone II MwupoBoit BoiHbL. Ha Hem ObUIM «IPOWTHOPHPOBAHBI» BOEHHBIC
NPECTYIUICHUS, COBEpIIEHHbIE COIO3HMKaMH. B KadecTBe MNpUMEPOB «HE
yureHHblx» HiopuOeprom (u TokHO) BOEHHBIX MPECTYIJICHUH MPUBOIATCS
KOBpOBble OomOapnupoBku Jlpe3eHa, COBEpUICHHbIE aHIJI0-aMEePUKAHCKON

BOEHHOU aBI/IaHI/IeI\/’I n CTepmMec OJOTOT Tropoa C JiHMIa 3C€MIIM; «BOCHHBLIC
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NPECTYIUIEHUS, COBEPIIECHHBIE PYCCKMMH B OTHOIICHUM HEMIIEB»; aTOMHBIE
oomOapaupoBkn CoennHeHHbIMU llITaTaMu SIMOHCKMX TOpoAOB XHpOCUMa H
Haracaku, npuBeAmme K KOJIOCCAJbHBIM M HEONPABAAHHBIM JKEPTBAM CpEIU
IpaKIaHCKOro Hacenenus [2, p. 210-211].

O  «mpeaB3darocTu» W (WIKM)  «HEMOCJEIOBATEIBHOCTH»  pPELICHUH
HiopuOGeprckoro  TpuOyHana MHUIIYT HEKOTOpbIe  3apyOeKHbIE  aBTOPHI,
OTMEYaIlNe, TEM HE MEHee, KIIIoueBoe 3HadyeHue HropHOepra B CTaHOBJICHHUH
MMOHMMAHUSl TPECTYIUICHUI arpeccuy, MPECTYyIUIEHUHA IPOTHB YEIOBEYHOCTH,
TEHOIMJIa U BOEHHBIX TpecTyruieHui [3, p. 179-186; 4, p. 444-445]. Eme Oonee
0’KECTOYEHHOW KPUTHKE MOJIBepraercsi onbIT TOKUHCKOro TpuOyHana, KOTOPBIMA
UMEET «APYTYI0 HMHTEPIPETAUIO» [0 IPUYMHE CYLIECTBOBAHUS «CEPHE3HOM
pasHunbl Mexay EBponelickumMu M THXOOKEAHCKMMH TeaTpaMH BOEHHBIX
JNEUCTBUN» M «HYXIACTCS B IepeocMbICIeHUM». OKa3pIBaeTCs, IMOCIEBOCHHBIC
SAnonua n I'epmaHusi «O-pa3HOMY BOCHPHHSIIIM ONBIT MOPAKEHUS» U PELICHUS
MOCJIEBOCHHBIX TpUOyHaIOB, U « TOKMIICKMI TpUOYHal HE 3aMETEH B SIIOHCKOMN
KOJUICKTUBHOM MaMSTH... U 10 (aKTy HE UTPAeT B HEW MPSAMOUN U CHUIIBHOU POITH
[5, p. 313-320].

Haxkowner, 3anaiHpie KOJIJIETH JHOOST NOJYEPKUBATD «MOJTYAHUE» POCCUHCKUX
YUEHBIX OTHOCHUTEIBHO «KpUTHUecKoW ucropum» HropHOeprckoro mpoiecca u
IIOCTOSIHHO TOBOPAT O coBepumieHHH «cTaauHckuM» CCCP  mexayHapOoaHbIX
MPECTYIUICHUN U NPECTYIUIEHUU MPOTUB YEJIOBEYHOCTHU 10, BO Bpems U nocie [I
MupoBoil BoiHBI. B yacTHOCTH, pedb MIET O TrOJ0JAOMOPE, MACCOBOM PACCTpEIIe
noibckux oduiepor B Karbiau, makte o HeHamagenun wmexay CCCP wu
['epmanueid ot 23 aBrycta 1939 r. B urtore «poccuilckuil moaxoa» K OLIEHKE
HiopuOGepra  BuauTcss B KAyeCTBE  OJIHOCTOPOHHEIO  IMPUIUCHIBAHUS
«HCKITIOYUTENBHO OaroBuiHo» ponr CCCP B maHe ydpexaeHus: U MPOBEACHUS
HropuGeprckoro mporiecca. A mepeunciiennbie coObitusi (Kateab, romomomop,
nakt MonoToBa - PuOOeHTpona) Ha3BaHbl COAEPKUMBIM «dmiuka I[lanmopsi,
KOTOPBIM pPYCCKHME HE XOTAT BHUAETH OTKPBITBIMY» [6, p. 138-139]. Uto i,

nonpooyeM NpUOTKPHITH «uK [Tanmopb».



Ha, «cramuuackuit» CCCP  coBepmian MNpecTyNHbE J€SHHUS HPOTUB
COOCTBEHHOI'0 HApOJAa U HAPOJOB JIPYrUX CTPaH, OJHAKO POCCHICKas JOKTpPUHA
BOBCE HE MOMYUT 00 3ToM. OOIIEeU3BECTHO, UYTO Ha JOKTPUHAIBHOM U
opuMaTbHOM YPOBHSIX NpU3HAHA NPECTYNMHOCTh paccTtpena B Kateiau. UYto
KacaeTrcs TroJIoJoMOpa: BO BpeMs H3TUX TOMCTHHE YYAOBHIIHBIX COOBITUN
JKEPTBAMHU CTaJIW HE TOJIbBKO MWUIMOHBI YKPAWHIIEB - IO PAa3HbIM JAHHBIM, OT
rojiojjla B 3THU XK€ roAsl yMepiio oT 2 10 4 muH. xuteneil [loBomkss. [losTomy
Ha3bIBaTh COJICIHHOE CTaJUHCKUM pPEXKHMOM HCKIIOUUTEIBHO MPECTYIUIEHUEM
TOJIBKO MIPOTUB YKPAMHCKOTO HAPOa NMOMPOCTY HEJb3s (XOTSI COBEPILIEHHO HEACHA
cBsa3b rojonoMopa ¢ HiopuOeprom). Ilakt o Henamagenunm mexnay CCCP wu
HauucTckon ['epMaHueil Takke SBISIETCS IPEAMETOM CaMbIX KPUTHYHBIX OLICHOK B
POCCHICKOW TOKTpUHE [7].

bein mu Hropabeprckuii mporiecce «rmpaBocyiueM nobdenureneii»? bout, HO «B
JANbHEMIIEM BCE pPAa3BUTHE MEXIAYHAPOJHOIO YrOJIOBHOIO IIpaBa IIIO O]
HEIMOCPEeICTBEHHbIM BiusiHueM HropHOeprckoro npouecca». I HUKTO HE TOBOPUT
00 «uckmountenbHo» pomu Coserckoro Coroza (Poccuu) B yupexaeHud u
npoBeneHnn HropHOeprckoro mpoiecca - 3T0 B PaBHOM Mepe HCTOPUYECKOE U
HOJIUTUKO-TIPABOBOE JIOCTOSIHUE BCEX JAEpiKaB-TIOOEAUTEIHHUI] U BCErO MHUPOBOIO
coobmiectBa. Bpsin mu kro-to ocnioput yrBepxkacHue A.B. HaymoBa o ToMm, uto
«HropHOepr nmoBepHyJl BHUMaHWE HaMOOJIee MBICISIIEH YacTH HACEJIEHUsI B PyCIIO
AHTHBOEHHBIX JEHCTBUI, 3alIMThl MHpa, MpaB U CBOOOJ uelOBeKa, pa3/BUTras
IpaHULIBl HAaLMOHAJBHBIX mneperopoaok. CdopmynupoBannsie B HropuOepre
MPUHIUIBI SBUWJIKMCH MPEIBECTHUKAMU PACKPEMNOILEHNUsS HAy4YHOH MBICIU B cepe
rYMaHUTapHOro npaBa. OHM O3HAMEHOBAIM TNPOPBIB B  MEXAYHAPOIHOM
[IPaBOTBOPYECTBE, IO3BOJIMBIIMM BBIUTM HAa HOBBII YPOBEHb IIPABOBOIO
obecniedyeHus: O0e30macHOCTH... He moanexutT COMHEHUIO, YTO B CyYMMapHOM IJIaHe
HriopuOepr cran pyOeXKHBIM UCTOPHUUECKUM STArloM HOBOW IPAaBOBOM KYyJIbTYpHI U
IMBUJIM3ALIMKM, KOTOPbIE OTKPBUIM PA3HOJIMKOMY MHPY BO3MOXKHOCTH MHUPHOTO

COXXHTEIbCTBA Ha IMyTH J00POCOCEICTBA M COTPYAHHUYECTBAY [8, ¢. 363—-364].



BrI3biBaeT omaceHne HE TOJBKO M HE CTOJIBKO caMa BO3MOXHOCTh PEBHU3UU
wi aaxe orkaza oT «HiopaOeprckoro Hacnemusi». ['opazmo Oosjee omacHbIM
MPEACTABISACTCS TO OOCTOSTENBCTBO, YTO B PE3YJIbTATE MEPECMOTPa €ro UTOTOB
(kak cBO€OOpa3HOW TOYKM OTCYETa) IO BOIMPOCOM MOXKET OKa3aThCs
IOpUMYECcKas CUJia U aBTOPUTET OCHOBOIIOJATalOIIMX aKTOB MEXIYHApPOIHOIO
nmpaBa, BKJIouas Te ke JKeHeBCKMEe KOHBEHIIMM O 3alluTe >KEPTB BOMHBI,
KonBeH1uio 0 npeaynpexaeHu NpecTyIUICHUs TeHOIUAa U HaKa3aHUH 3a HEero U
np. UTo MOXET CTaTh CJIEICTBHEM TaKOIO MEPEecMOTpa, MOKHO JIMIIb TajaTh, HO
co3gaBaTh MOAOOHBIM OOpa3oM yrpo3y CJOMa BCEH CHUCTEMBI ACHCTBYIOIIETO
MEXIYHAPOJAHOTO (M MEKIYHApPOJHOTO YTrOJIOBHOTO) MpaBa MPOCTO HEJOMYCTUMO.
Takoi «00NBIIEBUCTCKUN» MOIXO0]T («JI0 OCHOBAHbS BCE PAa3pylLIUM, a TIOTOM...)»)
HE TPUHECET HHUYETO XOPOIIeETO M OKOHYATEIbHO TMOJOPBET CTaOMIBLHOCTD
MHUPOBOM MEXKyHAPOIHO-TIPABOBOM CUCTEMBI, KOTOpasi M TaK MEPEKUBACT JAIEKO
HE JIy4IlIi€ BpEMEHa.

O «MaTepHaJLHO-NIPABOBOM) 3HAYEHHH PpeLIeHU MeKIyHAPOIHBIX
yrojioBHbix TpudynajgoB ad hoc. Iloxanyii, ompeneicHHe OPUINUCCKOTO
3HAUEHHUS PEUICHUN COBPEMEHHBIX MEXIyHapoAHbIX TpuOyHanoB ad hoc B wux
«MaTepUaIbHO-TIPABOBOM»  CMBICIE - HaubOojiee TO3UTUBHBIA  pe3ysbTaT
NESITEIbBHOCTH COBPEMEHHBIX OPraHoOB MEXAYHapOAHON YrOJOBHOM FOCTHIIMU.
MHorue 3apyOeHble aBTOpPHI YKa3bIBAIOT HA «PEBOJIOIHOHHBIN» XapaKTep
pEIICHU COBPEMEHHBIX MEXKIYyHApOAHBIX TpuOyHamoB ad hoc, HamoJIHUBIIUX
(OKUBBIM  COJIEp’)KaHUEM» KOHBEHIIMOHAIBHBIE U OOIIEpPaBOBbIE HOPMBI O
TCHOIU/IC, TMPECTYIUICHUSX MPOTUB YEIOBEYHOCTH W BOCHHBIX TMPECTYIIICHUSIX.
[lomaraeM TpaBUIBLHOW TMO3HUIIMIO O TOM, YTO PEIICHUS MEXKIyHAPOIHBIX
TpuOyHanoB ad hoc ceirpanu OrpoMHYI0 poJib [Jisi MOHUMAaHUS TMPECTYMHOCTH
JeSHUNA MO0 MEXIYHApPOJHOMY YTOJIOBHOMY TIpaBy, MHTEPHIpPETAlUd TPU3HAKOB
MPECTYIUICHUH 10 MEXAYHApOJHOMY YTOJIOBHOMY TIpaBy M PEIICHUS WHBIX
BOIIPOCOB MaTepuasibHOTO Tipana [9, p. 10-14; 10, p. 110-112; 11, p. 45-50; 12, p.
90-93].



bonee Toro, cuMraeM BO3MOXHBIM  YTBEP)KJIaTh, YTO  PELICHUS
MEXIyHapoAHbIX TpuOyHanoB ad hoc mMeroT camoe cepbe3HOe 3HAueHue IJis
MMOHMMAHMS MPU3HAKOB MPECTYIUICHUS U UHBIX BOIPOCOB MATEPHAIBHOIO MpaBa B
HallMOHAJIBHBIX YTOJIOBHO- TIPABOBBIX CHUCTEMax. Tak Kak o00s3aTelbHOCTh
pelieHuil COBpPEMEHHBIX MEXAYHapoaHbIX TpuOyHanoB ad hoc sBasercs ux
KaueCTBEHHBIM MPHU3HAKOM, OHa (0053aTeIbHOCTh) KacaeTcsi BCEX CYOBEKTOB
MEXJyHapoaHoro mpaBa (Bkimtoyasi Poccuiickyro ®Denepanuio), MpU3HAIOMINX
IOpUCAUKINIO U aeaTenbHocTh MTP u MTBIO.

HecMoTpst Ha pacnpoCTpaHEHHYIO B  JIOKTPUHE TOYKY 3pEHHS O
CYIIECTBOBAHUM «IPELENCHTHOTO» IIpaBa, co3naHHoro pemenusMu MTBIO n
MTP, B caMux pemieHusix MEXIyHapoAHbIX TpuOyHanmoB ad hoc roBopurcs 00
OTCYTCTBUU TPABWIIA <GKECTKOTO MpEUEeACHTa», T.. 00A3aTENbHOIO CJEI0BAHUS
OpU BBIHECEHUU TIOCIEAYIOUIETO pelIeHHus Yyxke CcPOpMYyJIMpPOBAaHHOMY B
IpEIUIECTBYIOLIEM PEIICHUU NpaBuiy (cM., Harpumep, pemenne MTBIO no neny
Prosecutor v. Z. Kupreskic ot 14 suBaps 2000 1.).

B mobom ciydae, «mpeneneHtHeie» pernieaus MTP u MTBIO o6namaror
00s3aTENbHOW  «TOJKOBAaTEJIbHOW»  CWJIOM 1 NOPUMEHEHUS  HOPM
MEKIYHAPOJHOTO M HAIIMOHAJIBHOTO YTOJIOBHOTO TpaBa, T.€. TOCYAapCTBEHHbIN
MPaBOMPUMEHHUTENb 00s13aH CIEAO0BATh PEHICHUSM MEXIYHAPOJHBIX TPUOYHATIOB
ad hoc (mpexne Bcero mnpu KBaJM(HUKAIMK TPECTYIUIEHUH NPOTHUB MHUpPA U
Oe3omacHocTH uesoBedecTBa). JlaHHas O005S3aHHOCTH TMPSMO TPU3HACTCA B
HAI[MOHAJILHOW YrOJIOBHOM FOCTUIIMH psijia rocynapcTs [10, p. 44—46].

[ToHsATHO, YTO AAJIEKO HE KaXJ0€ PElIeHHE MEXKIyHapOAHbIX TpuOyHasoB ad
hoc (B MarepuaibHO-MPABOBOM OTHOIIECHUH) TOJOXKUTEIHLHO BOCIPHHUMAIOCH B
JOKTPUHE U BPAJl I «aBTOMATHYECKW» MPUMEHUMO B HAIIMOHAIBLHON YTrOJOBHO-
IIPaBOBOM CHCTEME.

Hanpumep, HeogHo3HauHo BocnpuHATel pemieHus MTBIO, co3gasiiue
KOHIICTIIIMNIO  «COBMECmH020 npecmynno2o npeonpusmusy («joint criminal
enterprise», nmamee - JCE) B Tpex Qopmax: «OCHOBHOI», «CHCTEMHON» H

«pacmmpeHHoi». Tak, nmpu HanboJiee OMmacHoOM - «pacmupeHHo» («extended») -
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¢opme JCE yronoBHasi OTBETCTBEHHOCTbh HACTYIAET 3a MPECTYIJICHUS, KOTOpPbIE
BBIIUIM 32 TpaHUlbl OOLIEro IUIaHA M JaK€ COBEPIIEHbl WHBIMU JIMLIAMHU.
OOsi3atenbHbIM ~ TpeOOBaHMEM K CyOBEKTHMBHOM  CTOPOHE  yYacTHHKA
«pacmupeHHoi» ¢opmel JCE sBrsieTcss yCTaHOBIECHHE TOrO 0OCTOSITENBCTBA, YTO
OH <«JIOJDKEH OBLI JIOMYCKaTh PHCK» COBEPIICHUS TMPECTYIUICHUs TPEThbUMHU
munamu. TakuMm 00pa3oM, coydacThe€ B COBEPIIEHUW MPECTYIUICHUs B JaHHOU
dbopme He TpebyeT 00s13aTenbHOTO (PAKTUYECKOTO (PU3NUYECKOTO TPUCYTCTBUSA H
okazanusi (pusmyeckod momomu. bonee Toro, oHo (coyudacTthe) MOKET HMETh
MECTO J0 Hayaja HEMOCPEICTBEHHOIO COBEPLIECHHUS MPECTYIUIEHUS, B TEUEHUE ETO
coBepuieHuss JMOO mociie. A «akT, BHOCAIIUM CBOM BKJIaJl B COBEPIICHHE
IPECTYIUIEHUS, U CaMO COBEPLIEHHE MOTYT ObITh reorpauuecku U Mo BPEMEHHU
nuctanipoBanb (cM. pemenust MTBIO mo genam Prosecutor v. M. Krnojelac ot
17 centsiOps 2003 r.; Prosecutor v. M. Vasiljevic ot 25 despans 2004 r.;
Prosecutor v. R. Krstic ot 19 aBrycra 2004 r.).

Heobxoanmo ckazarb, uro koHuenuus JCE (0co0eHHO €ro «pacimpeHHOo
(bopMbI) MOTYUYMIIa CAMYIO CEPbE3HYIO KPUTHKY B CBSI3U C TEM, YTO €€ MOJIOKEHUS
JIeNatoT BO3MOXKHOW OTBETCTBEHHOCTh 32 «IPOTHO3HPYEMbIE IEHCTBUS TPETHUX
JUL», BKJIKOYAsg  OKCUECC  HMCHOJHUTENS, YTO  «IOAPHIBAET  MPUHLHUII
VHAWBUIYaJIbHON YTrOJIOBHOM OTBETCTBEHHOCTH». [I0 3TOM NMpHYMHE, 110 MHEHHUIO
psia aBTOPOB, B «00Jiee BBIMTPHIIIHOM MOJOKEHUW» HaxoAauTcs no3uuus MYC, B
pelIeHus X  KOTOpOro  Hayara  pa3pabOTKa  KOHLEMIHUU  «CJIOXKHOTO
COMCIIOJIHUTENBCTBA». COrnacHO 3TOM KOHLEMUMWHU, UCIIOTHUTENSIMH MPU3HAIOTCS
JTt00BIe JINLA, JEHCTBYIOLIME COBMECTHO P OCYIIECTBICHUHM OOLIETo IJIaHa, ECIH
UX TIOBEJICHUE CTal0 «HEOOXOAMMBIM YCIOBHEM» HACTYIUICHHSI MHPECTYIHOIO
pesynbrata [9, p. 175-177; 13, ¢. 236-239].

C 1pyroil CTOpPOHBI, HECOMHEHHOW «KBATM(PUKAIMOHHOI» IIEHHOCTHIO
obonamaror pemenus MTP u MTBIO, B xoTopeix chopmyaupoBaHbl TMpaBuiia
YCTAaHOBJICHUSI ~OOBEKTUBHBIX M  CYOBEKTHUBHBIX  IPU3HAKOB  T'EHOLMJA,
MPECTYIUICHUH MPOTUB YEJIOBEYHOCTH M BOEHHBIX MpecTyrmuienuil. K uncny takux

KOHIOCHTYAJIbHO BAaXXHBIX IIPpaBUJI CJIICAYCT OTHCCTH!



1. Ompenenenne  Koumexkcma  «uwupoxomacumaodrHo2oy  u (i)
«cucmemamuiecko2o»  HANAOeHusi  Ha  2padcOaHcKoe — Haceienwue A
KBAIM(PUKALUKA TPECTYIJICHUA TPOTUB 4YesloBeUHOCTH. [lo cmbiciy pelieHui
MTBIO (mo nmemam Prosecutor v. D. Tadic or 7 mas 1997 r.; Prosecutor v. D.
Kordic and M. Cerkez or 26 ¢espans 2001 r.; Prosecutor v. M. Naletillic and V.
Martinovic ot 31 mapra 2003 r.) HamajeHUs Ha TpakJIaHCKOE HACEJICHUE HE
00s13aTEIPHO JOJKHBI OBITh M CHCTEMATHUYCCKUMH, W IIHPOKOMACIITAOHBIMHU
OJTHOBPEMEHHO - JOCTaTOYHO YCTaHOBUTh XOTA OBl OJHO U3 JTHUX
«KOHTEKCTYaJIbHBIX» YCIOBHUH.

2. IlpuzHaHue TOro OOCTOSITENBCTBA, UTO MPSIMOE WM OINOCPEIOBAHHOE
y4acTHe TOCy/IapCTBa B COBEPIICHUM MPECTYIUICHUN TPOTUB YEJIOBEYHOCTU (B
BUJIC OCYIIECTBIICHUS TOCYAapCTBEHHOW TMONUTUKH WIW IIJIaHA) He s6/11emcs
ooszamenvHbIM ux npusHakom. Hamuuume Takod BOBJICYEHHOCTH MOXKET OBITh
BOXHBIM IS JIOKAa3bIBaHUS, HO HE Uil KBATM(UKAIMK TPECTYIICHUS TMPOTUB
yenoBeyHocTu (pemenue MTBIO nmo aemy Prosecutor v. T. Blaskic ot 29 wutons
2004 1.).

3. HeoOxoauMoCTh yCTaHOBJIECHHUSI MNpU KBAIM(PHUKAUKUKA TE€HOLMJA TOro
0OCTOATENBCTBA, UTO NPUHAONIEHCHOCb K 3AWULYAEMOLL 2pYNNe - «3TO B OCHOBHOM
CyOBEKTUBHOE, a HE OOBEKTMBHOE TOHsATHE». lloTeprieBmnii «BOCTPUHUMACTCS
MPECTYITHUKOM, COBEPIIAOINIMM TCHOIW, KakK NpHHALICKAIINH K TpYIIe,
MpEeIHA3HAYCHHOW NJIi YHUUYTOXKECHUS» M «BBIOMPACTCS MPECTYIMHUKOM HE H3-3a
€r0 JTUYHBIX KaueCTB, a U3-3a €ro MPUHAJIC)KHOCTH K CTUTMATH3UPYEMOU TPYIIIIE)
(pemiennst MTP no genam Prosecutor v. G. Rutaganda ot 6 aexadbps 1999 r.;
Prosecutor v. L. Semanza ot 15 mast 2003 1.).

4. OmpeneneHue KOHMeKCma Macco8ocmu dcepme 2eHoyuoa: (HakT MOJTHOTO
WIM YaCTUYHOTO YHUYTOXEHUS 3alllUIaeMON TPYIIbl Kak TOCIEICTBUE, K
KOTOPOMY CTPEMHUTCS BHHOBHBINA, HE BIHSICT Ha IOPUIUYECKYIO OIICHKY aKTOB
reHonuaa. TakuMm oOpa3oM, Juisi KBaM(HWKAIMKA TMPECTYIUICHWsS TEHOIUIa He
TpeOyeTCsl «PealbHOTO YHUUYTOXKEHUS» 3allUIIaeMon AeMorpaduyecKoi TPYIIIbI

100 JlaXke YCTAHOBJIEHUS «TOYHOTO YMCIIa KEPTB» Takou rpynisl (peumenuss MTP
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no genam Prosecutor v. J.-P. Akayesu ot 2 centsiopst 1998 r.; Prosecutor v. A.
Simba ot 13 mas 2005 1.).

5. TlonoxkeHne 0 TOM, YTO 00s3aTE€NBHBIM TPEOOBaHHEM K KBaJIU(HUKAIUIH
TCHONHIA SBJSETCS YCTAHOBICHUE OCOOOW yenu JCHUCTBUHA  BUHOBHOTO,
OTIMYAIONIEH JAaHHOE TMPECTYIUIEHUE «OT OOIEYTrOJOBHBIX MPECTYIUICHUNA W
MPECTYIUIEHUNM TPOTUB  MEXKAYHApPOJHOIO TyYMaHMTapHOTO IpaBa». Tlakas
«TEHOIUAABHAST TIEJIb» MOXKET TMPOSBIATHCA JBOSKO: JHUOO B CTPEMJICHUHU
YHUYTOXUTh  BO3MOXKHO  OoJiblliee  KOJIMYECTBO  WICHOB  3alUIIaeMOMn
neMorpaduyecko Tpynmbl, JUOO B CTPEMJICHUHM YHUUTOXUTh HU30paHHBIX €€
MpeCTaBUTENEH. [ OBOpSI MHBIMH CIIOBAMH, KaXKJIbIi COBEPIIEHHBIA aKT T'€HOLIMAA
«IOJDKEH  CTaBUTh IOJ ~ BOINPOC» C€aMO  CYUIECTBOBAaHUE  3allMINAEMOMU
nemorpadudaeckoit rpynmsl (pemenns MTP mo nenam Prosecutor v. C. Kayishema
and O. Ruzindana ot 21 mas 1999 r.; Prosecutor v. I. Bagilishema ot 7 uronst 2001
r.).

6. OmpeneneHue «KOHTEKCTYaJbHOTO 3JIEMEHTa» BOCHHOTO MPECTYILICHUS
KaK (PaKTUYECKOTO CYIIECTBOBAHMS BOOPYXKEHHOTO KOH(IMKTA U «OUYECBUIHOU
CBSI3W» COBEPIICHHOTO BOEHHOTO MPECTYIUICHHS C ATUM KoH(uukToM. Jlis
KBAIM(PUKAIMA TIPECTYIUICHUS B KadueCTBE BOEHHOTO BOBCE HE 0053aTENbHO,
4TOOBIl OHO OBLIO COBEPIICHO HA TEPPUTOPUHU, HEMOCPEACTBEHHO OXBAYCHHOMU
BOOPY>KEHHBIM KOH(PIUKTOM. JIOCTaTOUYHO YCTaHOBUTH, UTO «MHKPUMUHHUPYEMBbIC
MPECTYIICHUS ObUTH OJIM3KO CBS3aHbI C BOGHHBIMU JIEHCTBUSAMH, TPOUCXOISIIIIUMU
B JIPyTUX YacCTAX TEPPUTOPUM, KOHTPOJUPYEMBIX CTOPOHAMU KOH(DIUKTa»
(pemrennst MTBIO o nenam Prosecutor v. D. Kunarac et al ot 22 depans 2001 r.;
Prosecutor v. D. Kordic and M. Cerkez ot 26 ¢eBpais 2001 r.).

7. CTaBiIyl0 NPUHIMIUATLHO BOXKHOW KBAIM(HUKAIIMIO B KAYECTBE BOCHHBIX
NPECTYIUICHUHN JeSTHUM, COBEPIICHHBIX B XOIE HEMEHCOYHAPOOHBIX (8HYMPEHHUX)
soopyacennvix kougauxmos (pemenue MTBIO mo nenam Prosecutor v. D. Tadic
ot 2 okTs10ps 1995 r.; Prosecutor v. E. Hadzihasanovic and A. Kubura ot 15 mapTta
2006 r.).
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Pasymeercsi, 5TO nmaneko HE TOJHBIM TMepeueHb MpaBWi KBaTH(DUKAIIAN
NPECTYIUICHUH TI0 MEXIyHapOAHOMY YTOJOBHOMY IpaBy, BeipaboTaHHbIX MTP u
MTBIO. Ilonaraem, 4yTo MojaaBIsIoONIee OONBITMHCTBO PEIICHUN MEXKTYHAPOHBIX
TpuOyHanoB ad hoc B «MaTepuasbHO-TIPAaBOBOMY CMBICTIE 00JagaeT HECOMHEHHBIM
NMO3UTUBOM i1 TIOHMMaHUS OOBEKTUBHBIX U CYOBEKTUBHBIX IPU3HAKOB
NPECTYIJICHUH MPOTHUB MHUpa W OE€30IaCHOCTH YeJoBeYeCTBA (UEIIOBEYHOCTH).
[TosTOMy fmaHHBIE pEUIEHWUS JOJDKHBI  MCIOJIB30BATBCA HE  TOJNBKO B
MEXJIYHAPOJHOM, HO ¥ B HAUWOHAJIBHOM YIOJOBHOM IOCTULUHMU. MOXKHO
cornacutbesi ¢ Y.A. Illabacom B TOM, YTO MPaBOBOE HACJEACTBO JACSATEILHOCTHU
MTP u MTBIO «cocTaBisieTr pa3BUTBIM M CIOXKHBIM KOPIIYC IPaBa, B KOTOPOM
UCCJICIOBAHBI OMpEACNICHUss W 00JacTh MpUMEHEHUs JeUHULIMU BOEHHBIX
MPECTYIUICHUM, MPECTYIUICHUNA MPOTHB YEJIOBEYHOCTH M T€HOLHW]IA, TAKXKE KaK U
pa3iuyHble BHUABI YYacTUSi B OJTHUX MPECTYIUVICHHUSIX, (OPMBI  YTrOJOBHOM
OTBETCTBEHHOCTH 3a HHUX, PEaOMIMTUPYIOIIME U CMSAT4aromnme oOCTOSTEIhCTBA,
po0sIeMBbI ITpaB OOBUHSAEMBIX U IPUHIMUIIBI BBIHECEHHS Haka3aHui» [ 10, p. 44].

O noIMTHKO-NIPABOBOM 3HAYEHHH MeEXKAYHAPOAHBIX TPUOyHa 0B ad hoc.
B ornuune 0T «MaTepuanbHO-MPABOBOTO», MOJUTHKO-TIPABOBOE HACIIEINE
NESATETLHOCTH W PEelIeHUH MeXIyHapoIHbIX TpuOyHanmoB ad hoc BoBce He Tak
OJIHO3HAaYHO. Tak Win WHaye, OOJIBIIMHCTBO aBTOPOB (OCOOEHHO 3apyOeKHBIX)
MOJIOKUTENIbHO oueHwn cam (akt coznanuss MTBIO u MTP, 3Hauenue ux
JESATEIbHOCTH ISl PA3BUTHS BCEM CUCTEMBI MEKIYHAPOIHOTO YTOJIOBHOTO MPABa B
CUTyallud OTCYTCTBUSI TOCTOSIHHOIO OpraHa MEXIyHapOAHOM YrOJOBHOM
FOCTHUILINH.

Tem He MeHee NAJIEKO HE BCE YYEHBIE OLEHHUBAKOT ITOJUTHUKO-IPABOBBIC
pe3yJbTaThl JIESITEIBHOCTH MEXIAyHapoAHbiXx TpuOyHaioB ad hoc (ocobeHHO
MTBIO) ogHO3HAYHO TOJNOXKHUTEILHO. Jla)ke 3armaaHble CTOPOHHUKH BCEMEPHOIO
Pa3BUTHS MEXKIYHAPOJIHOW YrOJIOBHOM FOCTULIMM TOBOPAT 0 ToM, yTo MTBIO u (B
MeHblied Mepe) MTP  sBHsOTCS  «Iy4IIMMU NOpUMEpaMu  W30UpaTenbHOU
CIIPAaBEUIMBOCTU». Pe3ylbTaTbl HMX  JAEATEIBHOCTH  HEPEAKO  «BBI3BIBAIOT

moao3pCHUEC B IMPCAB3ATOCTH II0 OTHOIICHHUIO K HAOWOHAJIBbHBIM TI'PYIIIIaM),
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MIPEACTABUTENN KOTOPBIX COCTABIISIIOT «OOJBIIMHCTBO OOBUHSEMBIX» (pPedb HIIET
IpexJie Bcero o cepbax, 00BUHEHHBIX U ocykaeHHbIX B MTBIO) [2, p. 187-189].
[TokazarenbHa B 3TOM OTHOILLIEHHUH MO3UIMSA XOpBaTckoro aBropa M. CuMoHOBHYA,
OTMEUABIIICTO €IlI¢ B TEpBOHAYaNbHBIA mepuoa padorst MTBIO, drto ero
JEATEIBHOCTh HE JOJDKHA CBOJOUTBCS «K  TOJO3PEHHUIO... OATHHUYECKOM,
HAallUOHAJIBHOW TpynIbl B IEJIOM» B  COBEPIIEHUWU MPECTYIUIEHUHA MO
MEXIYHapOJIHOMY YrOJIOBHOMY IpaBy [14].

B poccuiickoit noxktpune aearenbHoctb MTBIO noasepriiack u mojasepraercs
xectkoil kputuke. [lo cmoBam H.I'. MuxaitnioBa, 3ToMy TpuOyHai1y CBONCTBEHHO
«CEJIEKTUBHOE MPUMEHECHUE» MPHUHIUNA YHUBEPCAIBHOCTH IOPUCIUKIINU, T.€.
TOJIBKO TI0O OTHOIICHHWIO K BBICIIMM JOJKHOCTHBIM JIUIIAM M Tpa)kaaHam ObIBIIIEH
OrocnaBuu, mnopamisioniee OOJBIIMHCTBO K3 KOTOPBIX COCTaBIIIOT CEPOBI.
Oco0EHHO KpUTUKYeTCS OTKa3 »dTOro TpuOyHajga OT TMPUBICYEHUS K
OTBETCTBEHHOCTHM  BOEHHOCHYXamux - rpaxmad crpan HATO, wux
HEMOCPEJACTBEHHBIX HAYaJIbHHUKOB, & TAKXE PYKOBOJUTENIECH COOTBETCTBYIOIIMX
roCy/1apCTB U IPABUTEIBCTB 34 MPECTYIUIEHUS, COBEpIIEHHbIE nMU B KOCOBO u
Cepbun «B xoae arpeccur A3TuUX cTpaH npotuB Coro3Hoil PecnyOnuku
FOrocnaBum». Takoil oTka3 npoaeMoHcTpupoBan <«3aBucumocts MTBIO ot
HATO» u ctan cBUAETEIBCTBOM «HAPYIICHUS MPUHIMIIA PABHOOTCTOSIHUS», T.€.
CBUIETENBCTBOM IIPEAB3SITOCTA» CAMOT0 3TOI0 MEKIYHAPOJAHOIO TPUOYHAa.

Taxoke, mo cioBam H.I'. Muxaiinoa, «pacnpoctpaneHue opucaukimu ad hoc
CyneOHOro opraHa Ha WHbIC, €Ill¢ HE HAYaBIIUECS B MOMEHT €ro Y4YpeKJACHUs
BOOPY)KCHHBbIE KOH(IMKTBI SIBJSICTCS  HEMpaBOMEpHBIM. I[IpuHAB B CBOE
MTPOU3BOJCTBO JIEJIa O CEPhE3HBIX HAPYLICHUSAX MEXKIYHAPOJIHOTO T'YMaHUTAPHOIO
mpaBa, COBepIIeHHBIX BO Bpemsi koH(uukTa B KocoBo, MTBIO, HeoOocHOBaHHO
pacIIpyUB CBOIO KOMIIETEHIIMIO, HAAETUI ce0sS BPEMEHHOW IOPUCIUKIIUCH,
npucymeir He mis ad hoc cyaeOHBIX OpPraHoB, KaKOBBIM OH SIBJIIETCS, a JUIs
MOCTOSTHHBIX MEXKIYHAPOJHBIX CYJ0B M TPUOYHAIOB. BhIHECEHHBIE UM IO TaKUM

JleJlaM pelIeHUsl CeAyeT MPU3HATh HE MMEIOIINMHU OpUANYEcKord cuib» [15, c.

15-18].
13



B poccuiickoi NOKTpMHE IOMHUHMPYET IO3ULHUSA O HAJIUYUU «CEPBE3HBIX
npobiem» B gesarenbHocTH MTBIO, ero «sgBHOW MOMUTHU3UPOBAHHOCTH,
«OJTHOCTOPOHHOCTH» MPOLIECCOB B 3TOM TpuOyHaie. HecMoTpsi Ha TOT OYEBUIHBIH
¢dakT, 4TO B BOOPYKEHHBIA KOH(JIUKT Ha TeppuTopuu ObiBiier KOrocnaBuu Obun
BOBJICUCHBI HE TOJILKO CepObl, HO U XOPBaThl, OOCHUUIIBI, aJI0AHIIbI, KOCHOBHBIMU
MOACYIMMBIMI» OKa3aJIMCh Bce ke cepowl [16, €. 75-76]. Ilpu sToM 0COOBIi
OOIIIECTBEHHBIII pPE30HAHC BBI3BAIM TaK M HE OOBSCHEHHAs CMEpPTh OBIBIIETO
cepOckoro npesuaeHTa C. Mumnomesnya u camoyouiictBo renepana C. Ilpansika,
IIPOU3OILIEIINE HEMOCPEACTBEHHO BO BpeMs Ipoliecca.

O6patuMmcsa k oduipanbHbiM daHHBIM. [lo cocrosiHuio Ha konen 2017 r. u3
161 mnpuBneyenHoro k otTBercTBeHHOCTU MTBIO 94 wen. Ilpunagnexanu K
THUYECKUM cepOaM (Takxe ObuUlM mpuBiieyeHbl 29 XxopBaroB, mo 9 uen. -
OocHuilleB U andaHIEB, MO 2 Yel. - YEPHOTOPLIEB U MAKEOHIIEB; TPaXkJaHCTBO 16
Yell. «OJHO3HAYHO HE YCTaHOBJIEHO»). 110 oCyXJeHHBIM cTaTuCTHKa eule Ooiee
«kpacouHay: U3 89 ocyxmeHHbIX 64 den. - cepOwl (72 %); 18 - xopsatel; 5
GOCHMIALIBL; 2 - YePHOTOPIIBE; 110 1 Yel. - MAKEIOHI[bI U aNGAHIb .

«M36muparensHocTh» mpaBocyaus MTBIO Belpasumacb W B TOM, YTO
OPAKTUUECKU BCE BOCHAYAJIbHUKM CEPOCKOM CTOPOHBI OBLIM  IpU3HAHbI
BUHOBHBIMH, & XOpBAaTCKHE reHepaibl (1o (akTy COBEPIIUBIIUE TAKUE KeE JACSTHUS)
- ocBoOoxaeHbl. Hanpumep, B 2011 r. MTBIO npu3Han BUHOBHBIMU XOPBaTCKHUX
redepanoB A. ['otoBuny u M. Mapkaua B «IpeciieJoBaHUH, BBICBIIKE, Tpadexkax,
yOuiicTBax, *ECTOKOM OOpallleHUM M HEryMaHHbIX JEHCTBHUSX» B OTHOIICHHH
cepOCKOro HaceneHusl BO BpeMsi MaciuTabHou onepanuu «bypsi». JlanHas BoeHHas
akiusi 0003HauWsIa 3aBeplIeHne KOH(MIUKTAa M cTajga Haubosiee macmradHoi. [lo
MHEHHIO CEepOCKOM CTOpPOHBI, B pe3yJbTaTe€ JTOW olepanuyd MNOorudau Jmodo
nponanu 0e3 Bectm Oonee 2 ThIC. cepboB, a Oomee 250 ThIC. dYen. craimu
oexenmamu. OgHako B pemennn AneumsiionHod manatel MTBIO, npunstom B

HOsiOpe 2012 1., TOBOpPUTCS 00 OTCYTCTBHM <«JI0KAa3aTEIbCTB COBMECTHOIO

' URL: http://www.icty.org/en/press.
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NPECTYIUICHUS» C IENbl0 W3THaHUs cepOoB. J[aHHOE pelleHne B POCCHICKON
JOKTPUHE OBLIO HA3BaHO MPOBAJIOM MEKIYHAPOAHOTO MPaBOCYIUs, OKAa3aBIIUM
UCKIIIOUUTEIFHO HEraTMBHOE BJIMSHUE HA MOJUTHYECKYI0 OOCTAaHOBKY U B IIEJIOM
Ha MEXyHApPOIHOE YTOJIOBHO-TpaBoBoe moste [17, ¢. 10—14].

He sBnsercs cexkperoM, 4TO B MOCJHEAHHE TOJbl B IMOJUTUYECKUX Kpyrax
Poccun W HEKOTOPBIX JPYrMX CTpaH CTajdd NpPU3bIBaTh «K CKOpEUIIEMY
3akpbITHiO» MTBHO Kak «HEOOBEKTUBHOI0» OpraHa MEXIyHapOJHOW HOCTULUU.
EcTb 11 BBIXOJ U3 CUTYallUH, CIOXKUBILIENCS BOKpYT «1paBocynus» MTBIO? EcTs.
W, no cnpasemnuBbiM cioBam A.B. HaymoBa, nomkeH ObITh HalJeH «HE B
YOPa3IHEHUU MEXIYHAPOJHOTO IIPABOCYAUSA, 4 B €ro COBEPIICHCTBOBAHHUW.
Takoe COBEpILICHCTBOBAHUE  «IIPEIIOJAraeT HCIOJIb30BAHUE  HUCTOPUYECKU
HAKOIUJICHHOT'O B 3TOM OTHOIIICHWU OIbITa, U B MEPBYID OYEPEAb BCETO LIEHHOTO,
yro OBUIO 3aK/IIOUeHO B opraHu3anuu  HroopHOeprckoro mpoiecca u
HropuGeprckoro MexayHapoIHOTO BOGHHOTO TPUOYHANa U MPEOJOJICHUU SBHBIX
ne(eKToB M TMEepEeKOCOB B OpraHuU3allud M JEATeIbHOCTH MEXIIyHapOIHOTO
TpuOynana mno ObiBmied FOrocmaBum, a TJaBHOE, — B TPEOJOJICHUH €TI0
NOJIMTU3UPOBAHHOCTH M OJIHOCTOPOHHOCTI» [8, ¢. 231-236].

HesarenpHoctse MTP B NOAMTHUKO-IIPABOBOM IUIAHE MOJABEPIVIACH TOPa3a0
MeHbIed (o cpaBHeHUto ¢ aestenbHocThi0 MTBIO) kputnke. O3a004eHHOCTH
OblTa BbI3BaHA MOAO03peHUEeM Toro, 4yto MTP Oyner ucmosib30BaH B KadecTBE
OpyAusi pacupaBbl HaJl MIPEACTABUTENSIMU TUIEMEHU XYTY, BAHOBHBIMHU B T'€HOLIU/]IE
HapOJHOCTH TyTCHU. Takke BBICKA3bIBAJIOCh HEJOYMEHHE IO MOBOAY <GKECTKOCTH
IIPUTOBOPOB, BBIHECEHHBIX «JIOMOJHUTEIBLHBIMUY) CyJaMH «radada» (gacaca) B
OTHOILIICHWH JHIl, HE MOANABIIMUX MoJ ropucaukuuio MTP, paccmarpuBaBiiero
JieJla TOJIBKO CaMBIX TUIABHBIX OPraHU3aTOPOB pyaHiuiickoro renouuaa. Cygamu
«ragada» OBbUIO BBIHECEHO 3HAYUTEIHHOE KOJMYECTBO CMEPTHBIX MPUTOBOPOB
BIUIOTH JO0 OTMEHBI »toro Hakazanus B 2007 r., torma kak MTP He w™mor
NPUTOBapHBAaTh BUHOBHBIX K 3TOM Mepe Hakazanus [18, p. 336-338].

B poccuiickoit u 3apy0eKHO# TOKTpUHE B MOCIEIHEE BpEeMsI BCE Yallle 3ByUUT

MHCHHC O TOM, 4YTO YyTpadyuMBa€T CMbICII CaMa IIpaKTHKa Y4YpPCKACHUA
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MeXIyHapoaAHbIX TpuOyHanoB ad hoc. ONbIT A€ATEIPHOCTH 3TUX TPUOYHAIOB HE
IIPOCTO MOXET, & JIOJDKEH OBITh KPUTHUYECKU OLIEHEH, a €ro IOJIOXKUTEIbHbIC
pe3ynbTaThl JOJKHBI OBITH BOCTPEOOBAHBI B JIEATEILHOCTH MOCTOSIHHOTO OpraHa
MEXIYHApOJIHOM  YrOJOBHOM  IOCTHULHUH, a  TaKxke HaIlMOHATBHBIX
MIPABOIIPUMEHUTENBHBIX OPTaHOB.

Kak wu3BectHo, B cuiy pe3omtounn Coseta bezomacnoctu OOH ot 22
nekadpst 2010 r. Ne 1966 yupexnaeH MeacOynapoOHviti ocmamoyunsblit. MEXaHU3M
0151 MeANCOYHAPOOHBIX MpubYHAI08, TIPU3BAHHBINA: 1) OCYIIECTBIATH YTrOJOBHOE
IpeciielOBaHuEe  JIML, «Hauboyee  OTBETCTBEHHBIX» 3a  MPECTYIUICHUS,
noanagasiue noxa ropucaukiuio MTBIO u MTP; 2) paccmaTtpuBath anemuisiiuu
Ha pEIICHUs 3TUX TPUOYHAIIOB; 3) OKa3bIBaTh MMOMOIIb B PO3BICKE CKPBIBAIOIIMXCS
OT MEXIYHapOJHOTO TMpaBOCYyAMsl JIMI, YbM Jela ObUIM  Tepe/laHbl
rOCyJapCTBEHHBIM  BJIACTAM, a TakKe MPOU3BOJIUTH  HAOIIOJCHUE 32
MIPOU3BOJICTBOM 10 JI€JIaM, MEPEJAHHBIM B HAIMOHAJIBHYIO FOPHUCIAMKIHIO, «IJIS
rapaHTHH CIPABEJIMBOIO M OECHPHUCTPACTHOTO pa3dHMpaTenbcTBa». B HOKTpuHE
YKa3bIBA€TCSl HA CYIIECTBYIOILIYIO HEOMPEAEIEHHOCTh OTHOCUTENBHO TOTO, KaK U B
KaKOM Mepe JesTeIbHOCTh yKa3aHHOro MexaHu3Ma J10KHA ObITh CBS3aHA C paHee
BbiHEeCceHHBIMU pemeHusiMu MTBIO u MTP (T.e. mpu3HaloTCs Jid 9TU pEIICHUsS B
KaueCTBE «IPEIEJACHTHO 00s3aTeIbHBIX»), a TakkKe Ha BO3MOXKHOCTh
HE0OOCHOBAHHOM Tepeaaun Aesl B HaIlMOHAJIbHBIC opucaukiuu [19, p. 948-950;
20].

O  nepcmektuBax  MeXIyHApPOJAHOI0  YroJIOBHOIO  Cyda  Kak
NMEPMAHEHTHOI0 OPraHa MEKJAYHAPOJHOH YroJioBHO# wcruuuu. [Ipunarue B
1998 r. Pumckoro Craryra MYC nomkHO OBUIO 03HAMEHOBATh HACTYIUICHHE
HOBOHM 3pbl MEXIYHApOJHOM YroJIOBHOW rocTUlMU. [lo KpaitHen Mepe, TaKOBbI
OBLITM OXKUJIAHUS TIO/IABJISFOIIETO OOJIBIITUHCTBA.

Cam mno cebe Pumckuit Ctatytr MYC sBisieTcsi yHUKaJIbHBIM JOKYMEHTOM,
HamOoJiee TIOCIEAOBATEIbHO  ONPEACISIIONIMM  MPUHLMIBI  MEXIYHAPOTHOTO
YTOJIOBHOTO TIpaBa, MPU3HAKA NPECTYIUICHUH TPOTUB MHUpa U 0€30mMacHOCTU

4CI0BCUYCCTBA (‘ICHOBC‘{HOCTI/I), «BBICOKHC» CTAHAAPTBI JOKA3bIBAHWA, OCHOBAHUA
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U TIpeJeibl MPOU3BOACTBA B MOCTOSHHO JIEUCTBYIOLIEM OpPraHe MEXTyHapOJIHOU
YIOJIOBHOM IOCTUIIMM W mp. Ero mo mnpaBy MOXXHO Ha3BaThb COBPEMEHHBIM
«MeXIyHapOOHBIM YTOJIOBHBIM KOJAEKCOM), BOILUIOTHUBIIHMM JYYIINE JTOCTHKECHUS
MEKIyHApPOIHO-TIPABOBOM M YTOJIOBHO-TIPABOBOM MBICIM PA3JIUYHBIX MPABOBBIX
cucrem [21, p. 587-590].

PeanbHOCTh OKa3zanach XyK€ CaMbIX IMECCUMUCTHYHBIX IPOTHO30B. Ecim
«MaTepuasbHO-NpaBoBbie» HOpMBI PuMckoro Cratyra MYC nonaydunu B 1e0M
onoopenue (B 2018 1. oxumaeTcs BCTYIUIGHHME B CHJIYy HOBBIX CTaTeH,
MOCBSIIICHHBIX MPECTYIUICHUIO arpecCu ¢ YCTAHOBJICHUIO HOPUCIAUKIIMU B
OTHOIIIEHUH 3TOr0 TMPECTYIUICHUs]), TO HEKOTOPhlE HOPMBI IPOILIEAYPHOTO
Xapakrepa, Ja U UMEINIasicad CKyAHas MpakTHKa JedaTrenbHocTH camoro MYC,
MOPOJIUIIA Y MHOTHX HETaTUBHOE BOCIIPUSTHUE.

[Ipexne Bcero, OTPUIAHUE Yy TMOJUTHYECKUX KPYTrOB 3HAYUTEIBHOTO
KOJIMYECTBA TOCYAAPCTB BBI3BAIM «IPOUEAYypHbIE» HOpMBI Pumckoro Craryra
MYC, npenycmaTpuBaromue:

— BO3MOXHOCTb BOBJICUEHHSI B IPOLIECC T'OCYJAapCTBa, HE YYACTBYIOLIETO B
MYC, u ero rpaxnaad (ct. 12);

— BO3MO>KHOCTh MOBTOPHOM YT'OJIOBHOM OTBETCTBEHHOCTH B «HAPYIICHHUE
npuHIMna ne bis in idem (ct. 20);

— BO3MOKHOCTh YTOJIOBHOM OTBETCTBEHHOCTH TJIaB TOCYJApPCTB M BBICIINX
JOJDKHOCTHBIX JUIT (CT. 27) 1 nmepemaun jmil oA ropucaukimo MYC (ct. 89) [13,
c. 31-32; 21, p. 171-174].

[lepeuncneHHble HOPMBI CTAIM NPUYMHOM, MO KOoTOpodM Pumckuii Craryr
MVYC ne noanucanu, B yactHoctH, Uunus, Uunonesus, Kuraii, Typuus. Beuny
BO3MOXXHOTO YIIEMJICHUS HAIMOHAJIBLHOTO CyBepeHuTeTa mojanucu noja Craryrom
oro3Baym CIHIA u Poccus (CILIA s obecniedeHus 3alUThl CBOMX TPaKIaH OT
noanananus noxa ropucaukiio MYC B 2002 r. npuHsid AKT O 3alluTe
aMepUKaHCKUX clyxamux, a Poccuss oTo3Bajla CBOK TOAMMCH B CHITY

pacniopspkenus [Ipesunenta PD ot 16 HosOps 2016 1. Ne 361-pm).
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['opa3no Gosnbliiee KOJIWYECTBO HApEeKaHHWM BbI3BaJla JEATEIbHOCTH CaMOTO
MVYC. Ilo cocrosinuto Ha koHer 2017 r. oH BeAeT oduinagbHOE paccieoBaHue B
11 curyamusx, B BOCBMH CiIy4yasX OCYIIECTBIISIIOTCS IPEABAPUTEIIbHbBIC
npouenypbl («U3y4eHUE CHUTyaluu»), MNPOU3BOJICTBO MO TPEM CUTyalUsIM
3aKPBITO".

B  Tpex  curyamusx  pacclieJoBaHUE/TIpEABAPUTEILHOE  W3Y4YEHUE
OCYILECTBISIETCS HAa TEPPUTOPHUHM TOCYNAPCTB, HE SBISIOMINAXCA Y4aCTHUKAMU
MYVYC. Curyanus B cynanckor npouniuu Hapdyp pacciaeayercs MYC c 2005 r.
no uHunuatuBe CoBetra be3omacHoctu OOH; ananoruyHoe pemieHue ObLIOo
npuHATO 1o cutyauuu B JIueun B 2011 r. [IpenBapurenbHoe U3ydeHUE CUTyaluu
Ha BOCTOKE YKpawHbl HNPOXOJUT MO MmpocbOe 3Toro rocynapcrsa. OcobeHHOH
MO>XHO Ha3BaThb U3y4YeHHE cuTyauun B Mpake: momo3peBaeMbIMU SBISIOTCSA (B
OCHOBHOM) OpHUTAHCKHE BOECHHOCIY)KAILUE, MPEINOJOKUTEIbHO COBEpPILIABIINE
BOCHHBIE IIPECTYIJIEHUS B OTHOLIEHHWH MUPHOTO HACEICHUS Ha HMPAKCKHUX
TEPPUTOPUSX, MOJKOHTPOJBHBIX KOMaHAOBaHUIO BenukoOputanuu BO BpeMms
BTOpKEHHUs B Mpak nox aMepuKaHCKUM KOMaHJOBaHUEM.

3a Oonee yem 15-netHioro pAestenbHOocTh MYC BbIHEC MPUTOBOPHI B
OTHONIIEHUM TATH OOBHHSEMBIX TO cuTyanuu B Jlemokparuueckoii PecrybOnnke
KoHro (mpuroBopbl B OTHOLIEHHMM TPEX OCYXKACHHBIX B HACTOSIIEE BpeMs
HaxoAsATCs Ha oOkajoBaHuW B anewisiiuoHHo mnamatre MVYC). M3 Bcex 22
CUTYyallMii, MO KOTOPBIM HIPHUHATO TO WM HMHOE peuieHue, 14 npuxoaumrcs Ha
apUKaHCKHUE CTPaHbl; U3 42 BBIIBUHYTHIX «IIEPCOHAIBHBIX» 0OBUHEHUHN 37 OBLIO
aJpecoBaHoO TnpeactaBuTenssM crpaH Adpuku 1oxkHee Caxapwl (npyrue 5
«TIEPCOHAJIBLHO» OOBHHEHBI B pe3yJIbTaTe paccieNoBaHUs cuTyauuu B JIuBuw,
BKJIIOUas Brocyienctsuu youtoro M. Kannadwu).

B 3apy0GexxHON [OKTpHHE Takas «U30MpAaTEIbHOCTB»  JEATEIbHOCTH
MOCTOSIHHOT'O OpraHa MEKIyHapOJHOW FOCTHILIMM IOJIYyYHJIa HETaTHBHBIE OLIEHKU.

[To cymecTBy, yroJoBHOMY MpecieNoBaHUI0 co cTopoHbl MYC moaseprarorcs

2 URL: https://www.icc-cpi.int/pages/situation.aspx.
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MPEACTaBUTEIM HAWMEHEE pPa3BUTHIX CTpaH (Tpexae Bcero AQpuku 1oKHEe
Caxapbl). COOTBETCTBEHHO, CO3JAETCS BIEYATIECHUE O «Pa30yapoBaHUU» B
nearesbHoCcTH caMoro MYC, moauTUYecKu OpUEHTUPOBAHHOIO <«JIMIIb HA OJHH
peruoH Mupay». B 3Tom cMbIcie npuMeHeHne MEXAYHAPOIHOTO YTOJIOBHOTO IIpaBa
MIPOXOJUT «IIPH OOIIEM COTJIaCHU I0J] 3HaMeHeM Oe3HaKa3zaHHOCTH» [22, p. 445—
446].

[Tonutnyeckoir peakuuet Ha nedarenbHOCTh MYC  SBUIUCH TOMNBITKU
«OerctBa» crtpan Adpuku rokHee Caxapbl M3 IOCTOSHHOTO  OpraHa
MEXKIyHAPOJIHOU YroJoBHOW roctuiuu. 27 oktsopst 2017 r. BypyHau ctano
NEPBBIM TOCYAApCTBOM, O(puuHanbHO NOKMHYBIMM MYC. B Toil unum uHON
CTEIIEHH aHAJOTMYHOE HAMEPEHUE IMPO3BY4YaJO0 CO CTOPOHBI €HIE LEJIOTr0o psla
ctpaH 3Toro peruona (I'am6usi, Kenus, Hamuous, Yranaa, FOAP).

CymectByromas npaktuka MYC BbI3Bajia B LIEJIOM OTPULATEIBHYIO OLICHKY
CO CTOPOHBI POCCUMCKUX TOJUTUYECKUX KPYrOB M HAYYHOU OOIIECTBEHHOCTH,
HA3BaHHYIO «IpeayOekIeHUEM» B OTHOLIEHUH «Taarckoro mpasocyaus» [23, p.
1192-1195], nomoOMHMUTENBHO  OTATYEeHHBIM  pemienneM MVYC  HavaTh
MpeABaAPUTEIBbHYIO TPOBEPKY CUTYyaIlMU Ha BOCTOKE YKpauHbI (CTABIIMM ITOBOJIOM
1715 o13biBa Poccueit coeit noanucu noj Pumckum Cratytom MYC).

MoXHO 7 TIpeoJoNieTh Takoe «mpeayoexaenue»? B mnpuniune ma, HO
cAenaTh ATOT Imar OyJaeT upe3BblHaiiHO ciokHo. Ecnmu 3agaTh BOmpoc O TOM,
HYKEH JI1 BOOOIIE TTOCTOSHHO JICHCTBYIONIUN OpraH MEXIYHApPOIHON YroJIOBHOM
IOCTULIMM, TO OTBETUTh HA HETO CIEAYET MOJIOKUTENbHO. [omyckas, uto MYC
MOoKa eIme He Mnpuodpen pealbHbId cTaryc A(PGEeKTUBHO JEHCTBYIOIIETO
MOCTOSIHHOTO OpraHa MEXIYHApOJHOTO YTOJIOBHOTO MPAaBOCYAMs, YTO CaMO 3TO
npaBoCyaue U30UpaTeIbHO U PYAUMEHTAPHO, HAJIO MPU3HATH, UYTO CIIOMKHUBIIASICS
CUTyalus BCE K€ MpeAnouTuTesibuee, ueM orcyrcterue MY C kak TakoBOro.

Koneuno, mpaBbl Te€ aBTOpPHI, KOTOPHIE TOBOPAT O HEOOXOAMMOCTHU
BerymieHus B MYC Beaymux aepxkaB (npexae Bcero Kuras, Unauu, Poccun u
CIIIA), Ho, THsias TIpaBe B TJ1a3a, HAJIO0 MPU3HATH, 9YTO B 0003pUMOM Oy TyIIIEM 3TO

BpSJ M CiyduTcs. Pe3ko oTpuilatenbHasi peakiusi yKa3aHHBIX rOCyJIapcTB (M He
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TOJIBKO MX) Ha mpoueaypHblie HOpMbl Pumckoro Craryra MYC, «ymemnstomue
HAllMOHAJIbHBIA CYBEPEHUTET», HMMEET JOJTOCPOYHBIE W HEOIaronpusiTHbIC
MOCJHEACTBUS I MEXIYHAapOJHOM YroJIOBHOW roctunmu. Ilpome roBOps,
HEy4YacTUE B HEW ITUX CTPaH JENaeT MEXAYHAPOAHYIO YrOJOBHYIO HOCTHUIIMIO
HecrocoOHOM 3P dEeKTUBHO peraTh NOCTABICHHbIE 3a/JaUH.

Ha wu3Beunsli Bompoc «YTo nenars?» B HACTOAILEE BpPEMSI HET YETKOTO
orBeta. Ho m Huuero He nenath Takke mioxo. [1o3Boiro cebe ocTopokHOE, HO
JaleKo Uayllee MNpejiokeHue (KOTopoe Bpsla JMd OyAeT MOJOXKUTEIHHO
BOCIIPUHATO MHOTHMMH): @ MOXET OBbITh, UMEET CMBICII MEPECMOTPETh T€ HOPMBI
Pumckoro Craryra MYC, koTOpbl€ BBI3bIBAIOT HANOOJIEE CHIIBHOE OTTOPKEHHE Y
Hemn, Ilexkuna, MockBbl 1 Banuarrona?

O poam OTACJBHBIX TOCYAApCTB B Pa3BUTHH MEXKIYHAPOAHOIO
YIOJIOBHOTO MPAaBa U MEKAYHAPOAHOI yroJ0BHOH wcTuunu. Kak HU cTpaHHO,
HO OJHOM M3 OCHOBHBIX HJEH, Jake y HauboJjiee aBTOPUTETHBIX CHELMAIUCTOB,
SBJIIETCSI MBICIIb O MPABUIBHOCTH U He3blOnemoct reremonnn CHIA u 3anana B
LEJIOM TMPU YCTAHOBIEHHMM HOPM MEXKJIYHApOJHOTO YrOJOBHOIO TMpaBa U
ONPENEIICHUH «IIPABWJI MUIPbD» I MEKIYHAPOJAHOW YIOJIOBHOW FOCTULMU.
Hampumep, BBI3BIBAET HEAOYMEHUE YTBEPXKIECHHE O TOM, YTO, «HECOMHEHHO,
Coenunennsle lltaTel OyAyT UrpaTth B 3TOM Ipoliecce KIHUEeByI0 poib». Ha uem
)K€ OCHOBaHa 3Ta «KirodeBas posb»? OxasbiBaeTcs, Ha ToMm (akrte, yto CIHIA
NPUHUMAIN «aKTHBHOE y4yacTue B yupexknaeHuu HropuGeprckoro u Tokwuiickoro
TpUOYHAJIOB», YTO «CBUAETEIBCTBYET OO0 HUX B OCHOBHOM HEIPEAB3SITOM
OTHOUIEHUH K MEXIYHAapOJAHOMY YTOJIOBHOMY MpaBy». BOT Tak, HU OOjblle HU
Menble. Kpome toro, umenHo CIHIA «BHECIU CyIIECTBEHHBIN BKJIad» B CO3JaHUE
MexayHapoaHbix TpuOyHamoB ad hoc [13, c¢. 31-32]. Kyma paemach poiib
CCCP/Poccun, Bennkobpuranuu, @pannun u Kutasi, HEW3BECTHO.

Jla u neno He B TOM, KaKyro CTpaHy HEOOXOJIMMO WJIM BO3MOKHO MPHU3HABATh
LEHTPOM CHJIBD» JJII MEKIYHApOIAHON YroJIOBHOW rocTuiuu. CaMa MOCTaHOBKa
BOMpoOca MOAOOHBIM 00pa3oM HE TOJBKO MEpeUYepKUBAECT MPHUHILMII PABEHCTBA

rocyaapCtBs, HO M XOPOHHUT HAACKAY Ha TO, YTO MCKIAYHaApOAHas YIrOJIOBHAsd
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focTUIUSL OyleT MMEHHO MEXIYHapOAHOH, a HE «aMEpPHUKaHCKOW» WM Ybei-
HUOYIb e1le.

[To kakoil mpuuune CIIIA u BO3riaBiIsIEMbId UMW 3allaHbIA MUP CUUTAIOT
ceOs1 €IMHCTBEHHO IPAaBOMOYHBIMH ONpPEAENATh Oyayliee MEXIyHapOIHON
YTOJIOBHOW IOCTHUIIMHU, B LEJIOM MHOHATHO. OJHAKO €CIH €CTh ACHCTBUTEIBHOE
JKeJaHue JoOUThbcs B 0003puMoM OyaymieM peanbHOM W A(PdekTuBHOU
JEHCTBYIOIIEH CHCTEMBl MEXKIYyHApOIHOM YTrOJIOBHOM IOCTHIIMHM, HEOOXOIUMO
HAy4UTbCsl (UJIM BCIIOMHUTH, KaK A3TO JI€JAETCs) JOrOoBapuUBAaThCS HA PaBHBIX
YCIIOBUSIX, 0€3 MpeIBApUTEIBHOrO AUKTAaTa M AaBTOPUTAPHOTO YCTAHOBJICHUS
«MPaBWD» B MOJIb3Y KaKON-IMOO OJJHON CTOPOHBI.

Hano orMeTuTh, 4YTO OCO3HAHHE 3TOrO0 B OOLIEM-TO MPOCTOTO U MOHSATHOTO
00CTOSITENBCTBA MMOCTENEHHO HAXOAUT ceOe JAOpPOry U B 3aMaJHON JOKTPHUHE, IIe
BCE 4Yalle BbICKA3bIBAIOTCS MBICIM O HEOOXOAMMOCTH Yyde€Ta HHOro, «HE
3alalHOrO» TMOJAX0Ja B IIOHMMAaHHHM MEXKIyHAapOAHOTO YIOJIOBHOTO IIpaBa M
MEXTyHApOIHOM YroJIOBHOM rocTuiuu [24, p. 176-177].

OnHa U3 UHTEpECHBIX PaboT MOCIEeIHEro0 BPEMEHH TaK U Ha3BaHa - «SIBiseTcs
J1 MEXKIyHapOoJIHOE MpaBo MexXayHapoaHbiM?». Ee aBTop, A. PoGeptc, ormeTia
HACTOSIIIIMKM KWOTaX B 3aMaJHON TOKTPUHE MO MOBOAY npuHsATHs 25 utons 2016
r. coBMecTHOM Jeknapaunu Poccum u  Kurtas O TOBBILIEHWH  POJIH
MEXKIYHApOJHOTO TMpaBa, HA3BAaHHOW HEKOTOPBIMH aBTOPAMHM HACTOSLIUM
«BBI30BOM 3aMaJHON T€r€MOHHH B MEXKAYHAPOIHOM mpase» [25, p. 291-292]. Uto
€ TaK BO3MYTHJIO 3alaJHbIX KOJUIET B 3TOM J0KyMeHTe? To 00CcToATensCcTBO, YTO
Poccust u Kurait He mpu3HAIOT HUUbEH «0C000i» PO B MEXKTYHAPOIHOM TIpaBe U
MPU3BIBAIOT CTPOUTH MEXIYHAPOAHBIN IPAaBOMOPSIAOK BCE TOCYAapCTBA HA PABHBIX
OCHOBaHMsIX. [[pUMEHUTENBHO K paccMaTpuBaeMoi MpodjieMe 3TO O3HAYaeT, 4TO
HE MOJKET CYIIECTBOBATh HHUKAKOIO «aMEPHKAHCKOIO0 MEKIYyHAPOJHOIO IPaBay
(Kak, BIIPOYEM, U «POCCHICKOTO» WM «KHUTailckoro»). Ecnm cama mocTtaHOBKa
ATOTO BOIPOCA BBI3BIBAET HENPUATHE y CTpaH 3amaaa, TO UEIb PEAIbHOTO
co3nanus 3()PEeKTUBHO AEUCTBYIONIEH CHUCTEMbl MEXKIYHApPOJHOW YrOJOBHOM

IOCTHIIMHU CTAaHOBUTCA BCC 0oxee u Oonee HEJIOCTHKMMOM.
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CrpaBelJIMBOCTH paayd HAJI0 OTMETUTh Pa3BUTHE B POCCHICKON Hay4dyHOR
cpele, €cld MOXHO TaK BBIpa3uThecs, oOpatHoro »ddexkra B BUJIE
«aHTUTTIO0ATMCTCKOTO» HAIpPABJIEHUS, KOTOpOE MpuoOpeTraeT Bce Oouibliee
KOJINYECTBO CTOPOHHUKOB.

«KpacHas HUTB» MO3ULIMN «aHTUTTIO0ATUCTOB» CBOJUTCS K YTBEPKACHUSIM O
PE3KO OTPHULATEIBHOM BJIMSHUM MEXIYHAapOJHOTO YIOJIOBHOTO IIpaBa Ha
POCCUHCKYIO YTOJIOBHO-IIPABOBYIO CUCTEMY, 00 OJHO3HAYHOM YIIIEMJICHUU HaIINX
HAI[MOHAJbHBIX MHTEPECOB B C(epe MEXKIYyHAPOJHOM YrojJoBHOW rocTuiuu. B
npeamOyJsie JOKYMEHTa, 03ariaBieHHoro « MaHnudect roprucTa-aHTUII00aIuCcTay, u
BOBCE YTBEpPXKIAETCS, YTO AaHTUII00amu3M KaK TaKOBOW JIOJDKEH CTaTh
«HEOTBEMJIEMOM COCTABJISIOLIECH IPAaBOCO3HAHUS POCCHMCKOro ropucrta» [26, c.
182-184].

[To3unus «aHTUrI00aIUCTOB» B UEM-TO OJIM3Ka, MOXKaIyl, Ka)KJIOMy U3 Hac,
HO BCE JK€ HAJ0 OTACIATH 3epHa OT IueBen. CrpaBelIMBBIE PACCYKIACHUS O
HEJIONIYCTUMOCTH  JIBOMHBIX CTaHAAPTOB IIPU  MEXKAYHAPOAHOM  YIOJIOBHOM
IIPECIEAOBAaHNN, O HEIOIYCTUMOCTH M AK€ BPEIOHOCHOCTU IIPOU3BOJIBLHOIO
BMmemarensctBa MYC B chepy HalMOHAIBbHON YrOJOBHOW FOPUCIMKIMM W TIp. -
TO BaXHEUIIME TMpPOIeCCyalbHbIE MPOOJIEMbl MEXKIyHAPOAHOW YTrOJOBHOM
IOCTULMU.  JIEHCTBUTENBHO,  INPOLEAypa  MEXAYHAPOAHOIO  YrOJOBHOIO
IpPECIENOBAaHNA HE NPOCTO JaleKa OT COBEpUIEHCTBA. B psme ciyyaeB oOHa
OpejcTaBiIsieT co0Oi  HEOoNmpaBJAaHHOE  BMELIATENIbCTBO BO  BHYTPEHHUH
CYBEPEHUTET rocyaapcTsa. /JocTtaToyHo emie pa3 BCIIOMHMUTB, 4TO OTKa3 Muauw,
Kuras, Poccun, CIIIA u psina apyrux BeaylIMX CTpaH OT MOANUCAHUSA U (WIJIN)
patudukaruu Pumckoro Craryta MYC ocHOBaH Ha HENPUATAU Kak pas
MPOLEAYPHBIX HOPM 3TOT0 JOKYMEHTa, OrPaHUYMBAIOIIMX HAIMOHAJbHBIN
CYyBEPEHUTET.

YUTo COBEpHIEHHO TOYHO - OJTO TO, YTO HENb3sd COIJIACUTBCSI C YKE
O3BYYEHHBIMU MPU3bIBAaMU K caMou3oisiuuu Poccun ot yyactusi B GopMUpOBaHUH
CUCTEMbl MEXKIYHAapOJHOW YrOJOBHOM IOCTHIMM (B MEHbIIEH Mepe -

MEXIYHApOJHOIO YrOJIOBHOTO MpaBa). DTO - MyThb B HUKYAA, BeIb pPa3BUTHE
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HAalMOHAJIBHOW TPAaBOBOM CHUCTEMBI B YCIOBHUSIX MCKYCCTBEHHO CO3JaHHOM
aBTapKWU - MyTh B HUKY/IA.

Jla, B HamieM oOmiecTBe ceidyac CuibHa «oOuja» Ha 3amaja, ¥ BO MHOTOM
BIoJHe cupaseyBas. Ho, B koHue koH1oB, CIIIA u 3anaa B ueaom - 310 AaJIEKO
HEe Becb MHp. Hago wWcmonb30BaTh BCE HMEIOIIMECS W MOTEHUHUAJIBHBIC
BO3MOYKHOCTH I paclipeHust BiausiHUs Poccuu (B TOM 4duciie U IOPUIAYECKOTO
BIUsHUA) BOBHE. W omHMM U3 HauOosiee JEWCTBEHHBIX HMHCTPYMEHTOB
b (HEeKTUBHON AESATENLHOCTU HAIIel CTpaHbl Ha MEXIYHApOJHOW apeHe Kak pas
ABJIIETCS. €€ KaK MOYKHO 00Jiee aKTMBHOE YYacTHE€ B Pa3BUTHH MEKIYHAPOIHOIO
YTOJOBHOTO (M HE TOJBKO YIrOJOBHOIO) MIpaBa U MEXIYHApPOJHOW YroJOBHOU
foctuiuu. [lokazarenbHO, YTO HEOOXOAMMOCTH 3TOrTO XOPOUIO MOHUMAJO
pykoBozctBo ObiBIiIero CCCP, cambiM TECHbIM 0O0pa3oM Y4acTBOBABILIErO B
CO3JJaHUH OCHOB COBPEMEHHOI'0 MEKIYHApOAHOIO IIPaBa.

[Tomaraem, uyrto Poccuiickas @enepanuss HMEHHO pPaayd JIOCTUKCHHUS
HAllMOHAJIbHBIX HHTEPECOB [OJDKHA AKTUBHO Y4YacTBOBaTh B (hOPMHPOBAHUU
MEKIyHapOJIHOI0 YIOJIOBHOIO IIpaBa U MEXKAYHAPOAHOM YIOJIOBHOM IOCTHUIIMH,
BBITNIOJIHATH B3AThIE Ha ce0sl 0053aTeNbCTBA MEKIYHAPOAHO-TIPABOBOIO XapaKTepa
(B TOM 4HCJI€ B YTOJIOBHO-TIPABOBOM cpepe) 100 BHIXOIUTH U3 TAKUX COTJIAIIEHUIN
IIPU HEBO3MOKHOCTH COOJIFOCTH COOCTBEHHBIE HAIIMOHATIbHBIE HHTEPECHI.

OO0wmmii BpIBOA. B HacTosmiee Bpemsi MEXKAYHAPOAHAs YTrOJOBHAs FOCTHULIMS
HE MPOCTO CTOUT «HA MEPEMyThe», a epexuBaeT riyookuil kpusuc. IIpekpamienue
NEeATEIbHOCTH  MEXIyHapoAHbIX TpuOyHamoB ad hoc u pyaumeHTapHOe
cynornpou3BoacTBO B MY C ToJIBKO yCYryOMJIM 3TO COCTOSTHUE.

Jis  mpeojofieHUs  Kpu3uca HEOOXOAMMO  OTKa3aThCs OT  PEBU3UU
«Hropubeprckoro HaCIIeIUsD) KakK €MHCTBEHHO CYILIECTBYIOILETO
«YHHUBEPCAIBHOTO» OCHOBAHMS COBPEMEHHOTO MEXIYHApPOIHOIO YrOJIOBHOTO
nmpasa. B meisix BO3MOKHOIO M BECBMA JKEJIATENIBHOrO IpucoenuHenus Munum,
Kurtas, Poccun n CIIIA k mOCTOSIHHO ACHCTBYIOLIEMY OpPraHy MEKIYHAapOIHOU
YIOJIOBHOM KOCTHUIIMMA BO3MOXEH IEPECMOTP HEKOTOPBIX MOJIOKEHUKW Pumckoro

Craryra MYC. B no6om ciiydae HU OJIHO TOCYAapcTBO (Ipymia rocyaapcTB) HE
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MOJKET BBICTYIIaTh B KayeCTBE I€reéMOHa IPU OMNPEICIICHUU «IIPABUJI UTPbD» H
OCYILIECTBIICHUM MEXIYHAPOAHOM YroJIOBHOM roctunuu. Poccus B memsx
JOCTUKEHUS CBOMX HAIIMOHAIBHBIX HWHTEPECOB JOJDKHA IPUHUMATh CaMoe
aKTUBHOE ydYacTHe B (DOPMUPOBAHHHM CHUCTEMBI MEXIYHAPOIHOTO YTOJOBHOTO

npaBa U MEXIYHAPOIHON YrOJIOBHOM IOCTUIIUU.
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