146 [ Advantages of mediation over the court-based litigation process ]

Nasibli F.A.*

DOI: 10.25108/2304-1730-1749.i0lr.2020.62.146-151
UDC: 005.574

Advantages of mediation over the court-based litigation process

Abstract: Mediation is a new concept in Azerbaijani legislation. So that the Law of the Re-
public of Azerbaijan on Mediation has been adopted on March 29, 2019, and the clauses regarding
compulsory mediation will be entered into force on July 1, 2020. In this context, researches on med-
iation are attracting a great deal of attention nowadays.

In addition to negotiation, conciliation and arbitration, the other private form of alternative
dispute resolution mechanisms is mediation. The disputing parties may choose all the above-
mentioned methods as an alternative to traditional courts. It is based on the agreement of the parties.

Mediation is a structured dispute resolution process in which the neutral and impartial third
party brings together the disputing parties to negotiate and facilitates communication between them,
although the decision-making power remains with the parties. The main purpose of mediation is not
to reduce the intensity of the courts, but to eliminate the lack of communication between the parties
with the help of professionals who have received mediation training.

The question in the present research is that why we need mediation? Or what is the best way
for dealing with disagreements: mediation or litigation? Undoubtedly, the development of media-
tion is based on the goal of achieving justice, specifically the goal of ensuring social peace, which is
desired as a result of resolving disputes or conflicts.

In order to find answers to these questions, it will be necessary to consider the advantages of
mediation over the litigation and therefore sufficiently analyze the matter.
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The world we live is full of discrepancies, disagreements and conflicts. Disputes and con-
flicts are based on the concept of struggle which can be defined as a basic function of living [4, p.
3]. The increased tendency to apply mediation shows that the parties may more often reach a peace-
ful solution through it rather than a court decision. So that it restores mutual relations of the parties
and ensures the future transactions. Differently from mediation, court proceedings almost make the
further cooperation of the opponents impossible. One may come to the conclusion that there is a
need for mediation, first of all, to reach amicable and constructive solution. As stated in the Pream-
ble to the United Nations Convention on International Settlement Agreements Resulting from Med-
iation, the use of mediation results in significant benefits, such as reducing the instances where a
dispute leads to the termination of a commercial relationship [8, p. 3].

Peaceful solution may be reached through mediation for many reasons. One reason is that
the “win-lose condition” does not exist in case of mediation. From the psychological point of view,
win-lose condition” tends to produce a feeling of opposition and may lead to subsequent counter-
claims [3, p. 181]. Conversely, as one of the main features of mediation is the resolution of conflict
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based on interest, legal assessments are not involved in mediation and do not constitute a basis for
the resolution of the dispute. However the latter does not mean that the solution reached by the par-
ties may be in contradiction with the existing legislation. According to Article 33.3 of the Law of
the Republic of Azerbaijan on Mediation, the amicable agreement shall not contradict the legisla-
tion in force and the provisions of the first sentence of Article 3.3 of this Law [5].

As mediators try to understand and reconcile interests of the parties, mediation is sometimes
referred to as an interest-based procedure, while litigation is referred to as a right-based procedure.
With the effect of confidentiality and impartiality principles, it is possible for the parties to focus on
their interests and needs, to better express themselves and their feelings. Conversely, litigation pro-
ceedings are generally held in open sessions. As the main element of successful mediation is confi-
dentiality, mediation proceedings are closed, admission is limited, and it ensures the facts disclosed
to be kept confidential. As is illustrated in Article 8.1 of the Law of the Republic of Azerbaijan on
Mediation, mediation is held in closed sessions unless otherwise agreed between the parties [5].

Confidentiality is more important in mediation than in court. There is usually a provision in
the chosen rules that no disclosure made during the mediation can be used at the next level of the
dispute, whether arbitration or litigation. As though Article 10 of the Civil Procedure Code of the
Republic of Azerbaijan lists instances which are treated as exceptions to the open court principle,
these are limited with the cases that affect purposes of justice due to ethics principles of a democrat-
ic society, public order, state security, and regarding disclosure of state, professional or commercial
secret, dissemination of personal and family secrets, pursuing interests of minors as well [1].

An impartial mediator will never resolve conflict by supporting the rights of the parties or
deciding who is right and who is wrong. The only target is “happy ending” and searching for the
solution that both the parties may accept. However, in litigation the parties insist on their positions
and try to provide evidence for what they claim. Moreover, in judicial methods, it is not possible for
the general and abstract laws that apply to everyone to predict every possibility and provide solu-
tions for every concrete event. But in mediation the parties can develop a solution only for them-
selves, regardless of the existing regulations and procedures, and they do not have to stay in patterns
created for everyone. As a result, it leads to creativity in seeking settlement and makes participants
be less worried about problem. Therefore, as already mentioned one of the main components of
mediation in civil disputes is conflict management. In order to support the healthy resolution of the
parties' conflict situations, it is important to have information about the diagnosis of the conflict sit-
uation, the anatomy of the conflict and the factors that increase or decrease the conflict [7, p. 33].
Conflict refers to a situation change that, by nature, leads to new and effective solutions. In other
words, in situations of conflict, the parties can develop and implement alternative solutions that they
have never thought of before and that benefit both parties. Therefore, a successful mediator needs to
manage the possible conflict well and support the emergence of solutions that can be effective for
both parties.

In the court-based litigation procedure, the attention is paid to the positions, not interests.
Although the Civil Procedure Code of the Republic of Azerbaijan demonstrates in Article 14.3 that
the court shall be under an obligation to suggest parties to end dispute through amicable agreement,
or in Article 52.3 that the parties shall have the right to close a case through an amicable agreement,
[1] the unwillingness of the claimant and defendant to produce a wise agreement and the impossi-
bility of changing their own positions are inevitable during litigation.
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In court the goal of the parties is victory because of the positional bargaining [6, p. 13]. It
does not allow both sides to win at the same time unless there is a partial satisfaction of claim.
Sometimes court decisions may be non-beneficial for both the parties simultaneously in the same
case. It can be seen from the scope of application of mediation that, in fact the disputing sides are in
long-term relationship; such as family members, business partners, employer and employee, or any
part to civil dispute including neighbours, lessee and lesser, heirs and others. Therefore in most cas-
es the ongoing relationship is much more important than the outcome reached [6, p. 20]. As stipu-
lated in the appropriate Directive of the European Parliament and of the Council, agreements result-
ing from mediation are more likely to be complied with voluntarily and are more likely to preserve
an amicable and sustainable relationship between the parties [2]. Additionally this outcome should
be beneficial for both parties in order to maintain existing cooperation and ensure the further one.

The other advantage of mediation can be defined as the parties are not obliged to agree on a
solution they are not satisfied with. Mediator does not have any authority to decide on the dispute.
The parties are only and only decision-makers. The focus in mediation is to bring the parties togeth-
er and facilitate them to come to a settlement. However, court by the means of decision determines
exactly what the actual conclusion will be. The main purpose in the mediation is not to focus on the
past but create a new future where both parties can be happy rather than the satisfaction of the in-
jured due to conflict. In this regard one may come to this conclusion that the mediator does not
make decisions for the parties and no one can force them to reach a decision. But in case of court
hearing, both parties must comply with the court decision which is decided in the name of the state,
otherwise non-compliance may result in civil, administrative or even criminal liability. The courts
have at their disposal a limited arsenal of judicial remedies and decisions on the disputes they are
considering, while mediation provides the freedom to search for a result that is in the interests of all
parties to the dispute. So in mediation parties control over the outcome and such outcome may be
reached or not, depending on the agreement of them. But in litigation an outcome definitely is
reached. So if the dispute can’t be resolved in mediation, the parties retain the rights to a hearing
with a judge.

Mediation is designed to be faster and less expensive compared to the court. If there is any
discrepancy, the right choice is to resolve dispute as soon as possible. Time extension may cause the
dispute to grow and spread. Court trial is time-consuming. In any case, the time spent resolving the
dispute through mediation is extremely short compared to the litigation. This saves time in conflict
resolution. A time-saving method automatically results in cost savings. In this regard, mediation is
an economically effective method, as it aims to resolve conflict in a week(s), days and even hours.
In addition, costs for mediation is extremely low compared to costs for litigation (trial costs).

Where proceedings take place in non-courtrooms, opponents feel relaxed and comfortable.
In practice, individuals feel anxious when they are compelled to go to court: they consider it as a
decline of reputation, because when people hear of a court, it reminds them crimes or being sanc-
tioned for any offence. The other reason is that litigation is formal differently from mediation.

With the presence of informality mediation also gives the parties such an opportunity to de-
cide on procedural aspects of it, such as the choice of a mediator. Initially they plan the proceeding
of the solution of their disputes. In this regard, it is distinguished from a national court on the
grounds that in most cases (including the existing practice in Azerbaijan) national courts are not
formed of judges who are expertises in particular field: generally they have common, but not special
knowledge on the matters in question, or even sometimes it is difficult to submit a dispute to a con-
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cerning judge who is more qualified, because the latter deals with accidental cases, that is to say the
parties cannot decide on a particular judge. Moreover, the litigation rules are considered in all cases
and there is no exception. Nonetheless, there are various different types of mediation rules, and
mediation does often proceed on case-by-case basis.

In fact, mediation is not a daily event in our state nowadays. However, one court exposes to
deal with almost hundred cases each day, and it has an adverse effect in that sense the judge cannot
focus on the detailed investigation of court cases both physically and on time. This means usually
that a high influx of cases may result in underperformance of individual judges. Therefore, it is fre-
quently stated that mediation and other forms of alternative dispute resolution mechanisms will re-
duce the caseload of traditional courts.

Consequently, this research has tried to answer the question of why mediation is useful in
modern society. Apart from the fact that a court continues to exist as long as certain cases such as
crimes, but excluding that of family matters, business cases, recruitment and employment issues,
cannot be resolved through mediation, there is a strong need for mediation, at least within the in-
stances which are overlapping with the litigation, in order to maintain long-life relationships and
assure social peace between individuals. Therefore, it is useful to consider the advantages of media-
tion in comparison with the courts and to apply for mediation whether voluntarily or compulsorily
as stipulated in the relevant legislation.
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IIpenmymecTBa MeIUAIIMH HAJ Cy1eOHBIM MPOLECCOM

AnHOTanus: Meauanus (MM MOCPEIHUYECTBO) SIBIISIETCS HOBOM KOHIIEHIIMEH B 3aKOHOJIA-
TenbcTBe A3epOaiikana. Tak, 3akoH AzepOaiimkanckoit Pecnyonuku “O menuanun™ ObUT IPUHST
29 mapra 2019 rona, a monoKeHus1, Kacaroluecst 00s13aTeIbHOr0 MEINAlluH, BCTYIIAT B cuily | uro-
15 2020 roga. B 3TOM KOHTEKCTE MCCIEN0BAaHUS MEIMALMU IIPUBJIEKAIOT OOJIbIIOE BHUMAHUE B Ha-
CTOsiIIEe BpeMsl.

ITomrMoO neperoBopoB, MPUMUPEHUS U apOUTpaXa, Ipyroil yactHoi (Gopmoil anbTepHaTHB-
HBIX MEXaHU3MOB pa3pelleHus CIOPOB sABisieTcs Meauanus. CTOpOHBI B CLIOPE MOT'YT BbIOpaTh Bce
BBIILICYIIOMSHYTbIE METOJbl B Ka4eCTBE aJbTEPHATHUBBI TPAJUIMOHHBIM CyJaM. DTO OCHOBaHO Ha
COTJIAIIEHUH CTOPOH.

[TocpemHUYECTBO - 3TO CTPYKTYPHPOBAHHBIM IPOIECC Pa3pelIeHUsi CIOPOB, B KOTOPOM
HelTpasibHas W OecrpucTpacTHas TPEThS CTOPOHA OOBEAMHSET CIOPSIINE CTOPOHBI JJISI BEIACHHUS
MIEPEroBOPOB M 00Jer4aeT OOIICHHE MEXAY HUMH, XOTS MOJHOMOYHS IO HPUHSATHIO PEIICHUN
ocTaroTcst 3a cropoHaMu.OCHOBHAs IIeNTb MEIAHMALMU 3aKIIOYAeTCS HE B TOM, YTOOBI CHU3UTH
UHTEHCUBHOCTh pabOThl CYIOB, @ B TOM, YTOObl YCTPAaHUTb HEIOCTATOK OOIICHUS MEXIY
CTOPOHAMH C IIOMOUIBIO CIIELUATUCTOB, IPOLIEIINX 00yYeHIEe MEAUALIUH.

Bonpoc B HacTrosleM HCCIEIOBAaHMM 3aKJIIOYAaeTCsl B TOM, II0YEMY HaM HYXKHO
nocpenHuuecTBo? Miau Kak Jydine BCEro CHPAaBIATHCS C Pa3HOMNIACHUSAMH: MOCPEIHUYECTBO WIIH
cyaeOHbii mpomecc? HecoMHEHHO, pa3BUTHE MOCPETHHUYECTBA OCHOBAHO HA IIETH JOCTHKEHUS
CTIPaBEIJIMBOCTH, a HMMEHHO IEMH OO0ECNedeHUs] COIUAIBHOTO MHpa, KOTOPBIA IKelaTeleH B
pe3yibTare pa3pemeHus CIOPOB WIH KOH(INKTOB.

UroObl HAWTH OTBETHI HA OTH BOMPOCH, HEOOXOTUMO pACCMOTPETh NPEUMYIIECTBA
MOCPEeITHUYECTBA HaJl Cy/A€OHBIM HPOLIECCOM M, CIEeNOBATEIbHO, JOCTATOYHO MPOAHAIU3UPOBATH
BOIIPOC.

KiroueBble c10Ba: MocpelHUYECTBO; MEAMAIMS; CYyIeOHbII MpoLece; Cy; CIop; UHTEPEC;
MHUPOBOE COTJIallIEHHE.
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