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Artificial intelligence: A new Trojan horse for undue influence on judiciaries?

Abstract: The mass of case-related data is made available by court technology to increase
transparency, but how systems internally analyze it is hard to access and difficult to make accounta-
ble. Hence, a general question is what the possibilities are to deploy effective controls over ICTs'
inner-workings and the algorithms that process the data. A further question is, indeed, how to guar-
antee proper oversight and accountability over the functioning of technology and whether Al (and
more precisely machine learning) is a peculiar case in this accountability exercise.

Technology - whether it is used for case management, simple web forms, or more complicat-
ed Al-based tasks - should be introduced into the judicial process if - and only if - proper accounta-
bility mechanisms are in place.
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For more than three decades, information and communications technology (ICT) advance-
ments have burst into the operations of courts and prosecutors' offices promising transparency, effi-
ciency and radical changes to working practices, such as paperless courts. Even if in most jurisdic-
tions such promises have yet to be fulfilled, software programmes and algorithms are already exe-
cuting growing chunks of judicial procedures. The impacts such technologies have on the function-
ing of justice systems and the values endorsed by the Bangalore Principles of Judicial Conduct are
mostly positive.

The most recent wave of technology is based upon artificial intelligence (Al) and promises to
change the ways in which judicial decisions are taken. This goal is mostly pursued through a specif-
ic technology called 'machine learning' that makes predictions by evaluating case files, both proce-
dural documents and the associated judicial decisions. This data set, known as ‘training data’, is ana-
lyzed to build statistical correlations between the cases and the associated judicial decisions. The
more the algorithm processes data, the more accurate it becomes in predicting decisions in new cas-
es. For this reason, such systems 'learn' (even if just in terms of improved statistical accuracy) to
replicate the outcomes that judges made in similar cases. Unlike the technological implements al-
ready in place that digitize the exchange of data and documents, this "predictive justice' technology
(as it is commonly mislabelled) aims to affect judicial decision-making®. It is not clear if this trend
is leading to better decisions or if it is undermining the proper functioning of the system.

The potential impact of such technology on the administration of justice can be explored by
considering the challenges posed by information technology already in place, such as case man-
agement and e-filing. In England and Wales, a simple calculation error embedded in the official
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! The label 'predictive justice' is dangerously misleading, as such systems make predictions, but not judicial decisions.
Judicial decisions require, as a minimum standard, justifications based on an assessment of the relevant facts and appli-
cable regulations. Al systems make statistical correlations and their forecasts are just the result of those correlations.
Hence, it would only be proper to speak of actual predictive justice if the systems were to provide justifications in terms
of facts and laws.
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form used in divorce cases led to the wrong calculation of alimonies in 3,600 cases over a period of
19 months. The problem is not the error per se, but the reasons why the Ministry of Justice and the
form users did not detect the error for such a long time. Technology users tend to focus on the inter-
faces and on the tools that enable the use of technological systems and not on their internal func-
tioning.

The mass of case-related data is made available by court technology to increase transparency,
but how systems internally analyze it is hard to access and difficult to make accountable. Hence, a
general question is what the possibilities are to deploy effective controls over ICTs' inner-workings
and the algorithms that process the data. A further question is, indeed, how to guarantee proper
oversight and accountability over the functioning of technology and whether Al (and more precisely
machine learning) is a peculiar case in this accountability exercise.

Several jurisdictions, particularly in the United States, have adopted technology that recom-
mends how to make pre-trial detention decisions. Such applications use algorithms that calculate
recidivism risks, and 'score' the defendant based on the probability they will commit a crime if re-
leased.

This kind of scoring places the judge in an awkward position. Suppose there is a case in
which the judge is inclined to release the defendant into pre-trial custody, but the score identifies a
high risk of recidivism. Should the judge be ready to go against the risk assessment calculation
made by the machine? And what if the defendant is released and then commits a crime? The stand-
ard rebuttal to this argument emphasizes that the systems are just taking advantage of the data avail-
able. It is argued that the scientific methods employed calculate recidivism risks in a way that is
more powerful and reliable than those used by individual judges. This argument is relevant, but how
can we ensure that the data has no biases? Guaranteeing accountability is much more complicated
than with simpler technology.

ProPublica, an American non-profit organization that conducts investigations in the public in-
terest, compared actual recidivism with predicted recidivism. The analysis of 10,000 criminal de-
fendants' cases found that “black defendants were far more likely than white defendants to be incor-
rectly judged to be at a higher risk of recidivism, while white defendants were more likely than
black defendants to be incorrectly flagged as low risk™ [3]. This instance shows that accountability
is hard to achieve and that such systems can inject biases into judicial processes.

Technology - whether it is used for case management, simple web forms, or more complicat-
ed Al-based tasks - should be introduced into the judicial process if - and only if - proper accounta-
bility mechanisms are in place.

The problem with accountability is even more severe with Al systems that are based on ma-
chine learning. In this case, the prediction is based on algorithms that change over time. With ma-
chine learning, algorithms ‘learn’ (change) based on their own experience. As the algorithms
change, we do not know how they work and why they do things in certain ways. If we cannot adopt
effective control mechanisms, how can we guarantee proper accountability? The debate is ongoing
and the precautionary principle should be adopted until such questions have been solved from a
technical and institutional perspective.

The cautions and the precautionary principle mentioned in this article follow the same direc-
tion as the Council of Europe's Ethical Charter on the Use of Artificial Intelligence in Judicial Sys-
tems [2], particularly the principles of respecting fundamental rights and of keeping users in check.
However, how to implement such guidelines is not yet clear. Lawyers, case parties and individual
judges can definitely not be charged with such a task. It is a challenge that should be faced by pool-
ing multifaceted competences, monitoring the functioning of the systems and benchmarking Al
against the core values of the Bangalore Principles of Judicial Conduct. It is a challenge that Global
Judicial Integrity Network participants are well-positioned to face [1].
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HckyccrBennblii nHTe1eKT: HOBBIN c110c00 HeHa 1esKaIero
BO3/1eiicTBHS Ha cyJe0Hble OPraHbl?

Annorauus: CyeOHble TEXHOJIOIMH 00ECIeYUBalOT JOCTYI K MAacCHBY JIaHHBIX O CyJIE€OHBIX
JieNax Ui NOBBIIICHUS ITPO3PAYHOCTH, HO TO, KaK IIPOXOJUT BHYTPEHHSIS OLIEHKA CUCTEMaMH ITHX
JAHHBIX, OLEHUTH M IMPOKOHTPOIMPOBATH CIIOKHO. 1103TOMYy OCHOBHOI BOIIPOC COCTOUT B TOM,
BO3MOJKHO JIM CO3/1aTh 3(PPEKTUBHbIE MEXaHU3Mbl KOHTPOJIS HaJl BHyTpeHHel padotoit KT u an-
TrOpUTMOB, 00pabaTeIBarOIUX AaHHbIe. Elle 0MH BONpoC - Kak rapaHTUPOBATh HaJyIeXalluil KOH-
TPOJIb HaJl pabOTOM TEXHOJIOTUI M UX MOJI0TYETHOCTh, B YACTHOCTH Ha npumepe texHosoruit MU (a
TOYHEE MAIIMHHOT'O O0YYEeHHUs).

Texnonoruu, Oyab TO CHCTEMBI JIE€IONPOU3BOJICTBA, MPOCTbIE OHJIAWH-QOpPMBI MM OoJee
CIIO’)KHBIE TPOTpaMMbl, Hcnoib3yromue MM, A0mKHBI MCHONB30BaThCS B CyAEOHBIX Mpolieccax
TOJIBKO IIPY HAIMYUU HAJIEKAIIMX MEXaHU3MOB KOHTPOJIS.

KiroueBble c10Ba: HCKyCCTBEHHBIN MHTEIJIEKT; HH(POPMALMOHHO-KOMMYHHUKALIMOHHBIE TEX-
nosoruu (MKT); cyneOHoe pelnienne; mpaBocyanue; anropuTMbl; DTHUECKAs XapTuUsl.
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