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Abstract: While online dispute resolution (ODR) and online courts have become a global 

phenomenon, China is unique in its way of constructing “smart courts” system. This paper argues 

that the Chinese smart courts are embedded in China’s larger strategy of capturing new opportuni-

ties offered by the information and communications technology (ICT) revolution. Adoption of cut-

ting-edge ICT by courts is not an initiative taken by the courts themselves, rather, it is a call from 

the Party-State with strong policy push. The paper also makes two observations on the nature of 

smart courts in China. One is that Chinese courts are using ICT, especially artificial intelligence, 

both to enhance hierarchical control and to improve the formal quality of law. Another is that the 

“internet courts” are established to solve disputes arising from online transactions, rather than serve 

as piloting courts with general implications for the shape of future courts in China. Therefore, while 

boldly experimenting new technologies (such as blockchain) in the judicial process, internet courts 

in China are also charged with the responsibility of developing legal doctrines in cases within their 

jurisdictions. The case of China thus shows the profound interaction between law and technology. 

Whether technology is disruptive depends on human design and efforts. 

Keywords: Smart Courts; ICT; ODR; Artificial Intelligence; Online Courts. 

 

1. Introduction 

In a 1955 science fiction, wittingly titled “The Cyber and Justice Holmes”, the protagonist 

Judge Wahlfred Anderson is as old-fashioned as many judges in the real world might be. He ab-

horred the idea of having machines deciding cases in face of an ambitious campaign led by the State 

Attorney to replace all judges with computers. His attitude changed after watching the defendant’s 

performance in the case People vs. Professor Neustadt. After defeating the computer in a courtroom 

competition proposed by Neustadt himself to prove his innocence, the defendant asked the comput-

er, Cyber IX, a question: “What are the magnitudes of a dream?” Cyber IX, after a series of hum-

ming and twinkling, surrendered: “Problem unsolved”. Professor Neustadt then delivered a lecture 

to the court, saying that his computing capacity had been earned with a huge cost, cost of humanity: 

“I defeated Cyber IX because I have wasted a man's life - my own! You all know that as a child I 

was a mnemonic freak, a prodigy, if you prefer. My mind was a filing cabinet, a fire-proof cabinet 

neatly filled with facts that could never kindle into dreams. All my life I have stuffed my filing cab-

inet. For sixty years I have filed and filed”. He proposed, instead of seeing machine intelligence as a 

threat, we should consider it a blessing which can free humans to dream [31]. Judge Anderson was 

relieved. The cyber would do what it is best equipped to do, free human judges to exercise their 

empathy, sympathy, sense of justice, hunch, and imagination, in one word, humanity.  

What might look like an unrealistic fiction is coming to become a reality with the break-

through of artificial intelligence in recent years. When more and more “smart” devices are connect-
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ed to the internet, millions of petabytes of big data are generated in every single moment. These da-

ta feed into the machines which can learn and do things that previously require human intelligence. 

Just like the first generation of machines, which replaced humans in doing many physical works, 

the new generation of machines is replacing humans in many types of “brain works”, including 

works related to legal practice. In Lola v. Skadden, Arps, Slate, Meagher & Flom LLP, the U.S. 

Court of Appeal for the Second Circuit opined that “an individual who, in the course of reviewing 

discovery documents, undertakes tasks that could otherwise be performed entirely by a machine 

cannot be said to engage in the practice of law”1. This line of argument implies that the boundary 

between law and non-law jobs shall be determined by whether a job can be conducted by a ma-

chine. However, the boundary is quickly shrinking on the side of humans. The machine has come to 

undertake more and more tasks previously considered as essential parts of legal practice and judg-

ing, from contract review to opinion drafting. The question is not whether someday the machine can 

replace human judges but whether they should.  

In such a general background, what China is doing with its “smart court” (智慧法院) projects 

(SCP) is not just interesting, but also thought-provoking. With no strong tradition of “rule of law” 

and no established “legal nobility” (Max Weber’s “legal honoratiories” [38, p. 784]), application of 

cutting-edge technology to judicial works encountered little resistance. Courts around China are 

creating expert systems to encode judges’ knowledge. Like cases recommendation systems auto-

matically push forward similar cases to the judges pondering over a particular case. E-filing, e-

discovery, and online trial have become commonplace, with three “internet courts” conducting most 

of the trials online. However, main features of the Chinese courts, including hierarchical ordering of 

judicial organizations and policy-implementation functions of the courts, persist without any sign of 

resigning. Technology can facilitate but not replace human purposes. The application of technology 

in law is conditioned by institutionally embedded human purposes. Understanding the purpose and 

institutional settings of China’s grand design of smart courts is prerequisite for predicting where it 

is heading.  

Smart Courts initiative is part of a larger plan of informatization in China, which include both 

industrial policies to push the development of information and communications technology and po-

litical design to boost the application of ICT in the whole system of government, including courts. 

Unlike the situation in many other countries, where the private sector is major producer and con-

sumer of ICTs, government is first and foremost promoter and consumer of ICT products. There-

fore, the first step towards a fuller understanding of SCP is to delineate the policy push behind the 

whole scenario. Then we need to situate SCP in the current round of judicial reform. SCP was for-

mally introduced in the process of judicial reform with its twin goals of de-localization and de-

bureaucratization. A number of reforms have been conducted to free judges from local interferences 

and bureaucratic controls. The ideal is to allow judges more freedom to fulfill their essential role, 

namely, judging. Information and communications technology are very helpful in this regard. Ideal-

ly, if the majority of tedious jobs of case management, form filling, documents drafting can be au-

tomated, judges would certainly get their leisure and soberness to judge wisely and fairly. Further-

more, machines with the power of “reasoning” come closer than humans to Aristotelian ideal of 

“law as reason free from passion”. Nevertheless, SCP in China is not going to that direction. Smart 

technologies do free judges from many rote works, but at the meantime it also facilitates hierar-

 
1Lola v. Skadden, Arps, Slate, Meagher & Flom LLP, 620 F. App'x 37, 44 (2d Cir. 2015). 
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chical control and performance evaluation on judges. As human endeavors always do, the whole 

development is not linear but multifaceted.  

The faces of justice in a particular jurisdiction have always been defined by the nature of state 

authority and the structure of judiciary. Based on Professor Mirjan Damaška’s typology [10], I shall 

argue in this article that the Chinese Smart Courts project is part of a larger scheme of state modern-

ization. Damaška’s model is particularly useful in this context because it situates judicial organiza-

tion in its political settings and provides an analytically sound approach for us to understand the in-

teraction between organizational structure and behavioral patterns of judicial decision-making. This 

model starts from two types of states: active and passive, informed by either social-

ist/progressive/egalitarian or liberal understandings of the nature of the state. The nature of the state 

constitutionally determines the functions of its judiciary. An active state involves its judiciary in 

policy-implementation, while a passive state keeps the judiciary isolated from political function to 

become a neutral forum of conflict-resolution. The judiciary can be organized in two ways: either 

hierarchically or coordinately. While the shape of judicial organization is not determined by the 

perceived function of the judiciary, a hierarchically organized judiciary is more suitable to imple-

menting state policies. Measured by this ideal-type framework, Chinese judiciary can be character-

ized as a hierarchically organized policy-implementing system in an active state.  

While people say that Technology can be roughly categorized as facilitative, transformative, 

and disruptive in terms of its effects on the status quo, they usually pay little attention to the institu-

tional settings in which the technology is applied. As Julie E. Cohen insightfully points out: “Infor-

mation technologies are highly configurable, and their configurability offers multiple points of entry 

for interested and well- resourced parties to shape their development” [7, p. 1]. She suggests that 

“we must understand how the design of networked information technologies within business mod-

els reflects and reproduces economic and political power” in order to understand the future of law, 

which is befitting in a society dominated by market forces. However, business models are not the 

only thing we need to look upon in China. Smart courts project is a state-sponsored transformation 

of the shape of judiciary that brings the public and private sectors together in a joint venture. It is 

not to replace the hierarchically structured, policy-implementing judiciary with a flat online forum 

of dispute resolution. It is both a component in the larger scheme called modernization of state gov-

ernance (国家治理现代化) and a business model created by the state to provide new opportunities 

for the tech companies in China to develop law tech with predictable profits. 

After this introductory section, this article shall delineate the policy push behind smart courts 

project in section 2, discuss how ICT enhances hierarchical control in Chinese courts in section 3, 

analyze how courts in China takes the opportunity brought by digitalization to improve formal qual-

ity of judicial decision-making in section 4, explain the role of internet courts in China in section 5, 

and conclude with section 6. 

2. Policy Push 

China is an active socialist state where the government is given a constitutional mandate to 

promote modernization of industry, agriculture, national defense, as well as science and technolo-

gy.2 Since 1980s, China has been led by a cohort of technocrats with degrees in or proclivity to-

wards engineering. In 1983, Li Keqiang, China’s current prime minister and then a lecturer in Pe-

 
2 Paragraph 7, Preamble, The Constitution of the People’s Republic of China. For a general survey of the role of Chi-

nese government in promoting technological modernization, see Baum (2019). 
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king University Faculty of Law, co-authored an article titled “Computerization of Legal Works”, 

urging the adoption of computers in Chinese courts [12, p. 16-20]. Early in 1986, then president of 

China’s Supreme People’s Court, Zheng Tianxiang, reported to the National People’s Congress: 

“We have put the matter of modernizing court management in our agenda. We give priority to the 

tasks of enhancing information communications, improving judicial statistics, upgrading compre-

hensive analysis, in order to solve the problem of information inadequacy. Regarding the issue of 

using computers to facilitate court management and assist adjudication, the Supreme People’s Court 

and High Courts in various provinces has started to conduct research, draw plans and prepare to im-

plement the plans within the constraints of our country’s financial resources” [42, p. 13]. In the 

middle of 1990s, the informatization process of Chinese courts became real rather than theoretical. 

In August 1995, a piloting intranet was tested by Nanjing Intermediate People’s Court, followed by 

court system in Shanghai and Beijing. At the very beginning, the principle of “consistent code, con-

sistent data structure, and consistent applications” was formulated and followed, laying down a sol-

id foundation for further development [4, p. 57]. 

The National Leading Team on Informatization was established in 2001 to guide and coordi-

nate the joint efforts of various sectors in building up information infrastructure, developing ICT, 

and deploying ICT products. In recent years, China enacted a number of crucial policy documents 

to promote comprehensive transformation of the economy and society in an increasingly digitalized 

world. “Made in China 2025” master plan (May 2015) and “A Next Generation Artificial Intelli-

gence Development Plan” (July 2017), both issued by the State Council, are just two examples. The 

policy documents depict a three-step road map which includes keeping pace with leading AI tech-

nologies and applications in general by 2020; then to achieve AI breakthroughs by 2025; and finally 

to be the world leader in a domestic industry worth US$150 billion by 2030. The general plan is to 

push China to the position of an “AI superpower” [22, p. 17]. The plan is not a daydream but care-

ful executed step by step, from infrastructure construction to applications development. To take just 

one example, it is widely observed that China has been one of the leading forces to bring high-speed 

connections to its citizens. “China is installing twenty thousand last-mile fiber optic connections 

every single day” [8, p. 9]. According to the latest report of China Internet Network Information, by 

June 2019, there were 854 million regular users of internet (netizens) in China, among them 849 

million accessed internet with smart phones. Although internet penetration rate reached 61.2%, it is 

unevenly distributed among urban and rural resident. 73.7% Chinese netizens live in cities and only 

26.3% live in villages in a country with half-half urban and rural population [6, p. 1]. In such a 

background, China has been taking an incrementalist approach to smart courts projects, with large 

cities leading the way in smart courts construction and many rural areas still served by traditional 

courts. 

Smart Courts initiative is part of China’s larger plan of developing and applying information 

technology in every sector of the society. It is an example to show China’s consistent efforts of us-

ing policy push to achieve industrialization and modernization. In developmental economics, such a 

strategy is called “big push”, referring to the coordinated investment in various sectors to the effects 

of modernization of one sector enlarging the size of the market in other sectors. Such a process 

needs a strong government to implement industrial policies [32; 29]. China goes further to use “big 

push” strategy not only to incentivize economic development but also to reform the whole system 

of governance. In this process, the government becomes the biggest investor and the biggest con-



Ю 
ридические науки и образование 

 

 

 

China’s Grand Design of People’s Smart Courts 

 

sumer of ICT products. The government procure cloud services, algorithms and ICT equipment 

from the private sector, involving them in the smart governance infrastructure construction.  

2.1 Constructing the Key Infrastructure of Judicial Technology 

China has embarked on the projects of informatization of government since 1990. The first 

step is to build the infrastructure of e-government, including e-court. Since 1990s, courts in China 

have been universally equipped with computers and these computers were wired. The second step is 

to digitalize government information, including court decision. The once secret and inaccessible 

judgments suddenly became available in awe-inspiring numbers. The third step is to design algo-

rithms to collect, archive, streamline, integrate, and analyze these digitalized data. The fourth step is 

to connect the dots in the governmental (including judicial) process to form an internet of judicial 

“things”. The fifth step is to utilize all the available cutting-edge technologies (from artificial intel-

ligence to blockchain) to make the internet smarter. 

On the basis of the developed physical infrastructure, China courts started to build a solid data 

infrastructure in recent years. The progress in informatization goes hand in hand with the current 

round of judicial reform, with transparency and accessibility as two of its major goals. One recent 

highlight is the Provisions on the Publication of Judicial Process Information by People’s Courts on 

the Internet. The Supreme People’s Court has established a number of large-scale databases for 

publicly accessible information related to judicial process and court management, including China 

Judicial Process Information Online (中国审判流程信息公开网)3, China Court Documents Online 

(中国裁判文书网), China Judgements Enforcement Information Online (中国执行信息网)4, China 

Open Trials Online (中国庭审公开网), China Justice Big Data Service Platform (中国司法大数据

服务网). Legal Information: Data Network Service Platform on Application of Chinese Law (Fax-

in, 法信-中国法律应用数字网络服务平台). The China Court Documents Online database alone 

contains more than 91 million pieces of court documents by this moment, including but not limited 

to judgements. In addition to these national databases, local courts also established their own data-

bases [20, p 109]. These online platforms serves three purposes simultaneously: first, they are tools 

to achieve the goal of judicial transparency, providing judicial information, including synchronized 

open trials, to the public; second, they are also instruments to streamline judicial management and 

improve judicial efficiency; finally, they are providing judicial big data to feed machine learning 

and big data analysis. For example, among the above-mentioned platforms, China Justice Big Data 

Service Platform and Faxin are not simple database, they are judicial data service providers, using 

artificial intelligence to analyze data and providing statistical and predictive reports. Among their 

various products and services, intelligent like cases search, similar cases smart pop-up, litigation 

evaluation and prediction, judicial statistics are some of the examples. Faxin developed Faxin out-

line and Faxin code, which summarizes the “key points” of reasoning in judicial judgements, which 

are considered as very helpful by practicing lawyers and judges in China. 

2.2 Private-Public Cooperation in LawTech Innovation 

 
3 https://splcgk.court.gov.cn/gzfwww/. 
4 http://zxgk.court.gov.cn. 
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Cooperation between the public and private sector also takes a unique track in China due to 

the big push from the central leadership. Mr. Cui Yadong, the former president of Shanghai Peo-

ple’s High Court, recalled that iFlytech, a leading company in artificial intelligence, especially Nat-

ural Language Processing (NLP), played a central role in the 206 project, a piloting project in the 

Smart Courts Scheme. From the beginning, iFlytech sent their programmers to work with judges 

and court staff as part of a research and development team. “iFlytek Co., Ltd had appointed more 

than 300 technicians, including 79 technicians gathered in the Shanghai court base and 226 techni-

cians as backstage supporters in the company headquarter” [9]. The judges told the technicians their 

needs and technician sought algorithmic solutions to solve judicial problems. This type of public-

private partnership might be impossible in a liberal free-market society, because it is not totally 

based on contractual relationship. The final product was uncertain, and success was not guaranteed. 

The cooperation turns out a win-win result. According to iFlytek’s semi-annual revenue report in 

July 2019, the court service department of the company brought ¥459 million revenue, increasing 

31.58% from the last half year.  

Other Tech companies with substantial smart court services include Thunisoft (华宇软件) 

with it subsidiary Ailaw（元典）specialized in developing big data analytics and artificial intelli-

gence systems for Chinese judiciary; Alibaba has a whole team to develop “judicial cloud” and “ju-

dicial chain” for courts in Zhejiang; Tencent developed a judicial cloud platform to provide cloud 

storage, cloud computing, and AI services to courts around China; Baidu helped Beijing Internet 

Court develop its “balance chain” (天平链) and provides AI-enhanced cloud services to a number 

of courts in China.  

Public-private partnership is how Chinese smart courts are constructed and maintained. Alt-

hough Chinese courts have their own supporting staff of technicians, this small group of people on-

ly got the capability of assisting judges to solve their computer problems. They don’t have the re-

sources and skills to set networks, design algorithms, and conduct big data analytics. Such advanced 

technological services and products are provided by companies, the majority of them are private. 

However, the public-private division is blurred due to active role played by the state to foster non-

contractual co-operations between courts, universities and companies. 

2.3 Total Mobilization 

The big push actually mobilizes every sector of the society to achieve the goal of building up 

an ICT-enhanced modern state apparatus with its smart courts. Another example is the cooperation 

between the universities and the judiciary sponsored by the Ministry of Science and Technology 

(MOST). In 2018, MOST allocated a total amount of over 100 million RMB to three law schools to 

developed judicial technology. Southeastern University Law School received 71.24 million to de-

velop a system of “Integrated Technology and Equipment to Enhance Accessibility to Justice in the 

Whole Process of Litigation”（面向诉讼全流程的一体化便民服务技术及装备研究）, 5  Tsing-

hua University Law School received 36.98 million RMB to develop a “Model System of Key Tech-

nologies to Enhance Judicial Fairness and Access to 

Justice”（司法公正与司法为民关键技术与应用示范）, 6  Sichuan University Law School re-

 
5 https://www.seu.edu.cn/2019/0102/c17406a257060/page.htm. 
6 http://www.law.tsinghua.edu.cn/publish/law/3253/2018/20181226085134313882838/20181226085134313882838_.ht

ml 
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ceived an amount of 34.18 million RMB to conduct research on “Key Technology and Equipment 

to Support High Quality and Efficient Adjudiction”（高质高效的审判支撑关键技术与装备）.7 

Each law school cooperated with the courts in their own locations and ICT companies of their 

choice. The results of their research have been directly incorporated into the smart courts infrastruc-

ture. 

The aforementioned examples show how the Chinese state uses “big push” policies to mobi-

lize every sector of the society to participate in its smart courts project. In a liberal “neutral” state, 

the state can’t and won’t mobilize so diverse so forces to engage in its policy goal. For example, the 

UK government also launched an online court project since the publication of “Online Dispute Res-

olution for Low Value Civil Claims” in February 2015 [5]. In November 2015, the Spending Re-

view of HM Treasury announced that the UK government would invest “more than £700 million to 

modernize and fully digitize the courts’ [16]. Her Majesty’s Courts & Tribunal’s Service manages 

courts facilities. It is the major agency responsible for implementing digitalization policy in courts. 

However, given the division between government and market, digitalization of courts in UK only 

goes as far as what the market can offer. It cannot bring the companies, the universities and the 

courts together to conduct research and development on court-specific digital services and products. 

And few private companies in the UK has specific court services department. As Richard Susskind, 

who has been the technical advisor to the Lord Chief Justice of England and Wales since 1998, 

mentioned: there are two types of online courts, one is online judging, which “involves the determi-

nation of cases by judges but the parties do not gather together in a bricks-and-mortar courtroom.” 

Another is the extended court, in which “technology allows us to provide a service with much wider 

remit than the traditional court” [36, p. 60-61]. Digitalization of judicial services in the UK largely 

means technical support allowing judges to do what they usually do on the internet, rather than in a 

physical court. It’s just like playing Hamlet online, rather than in a theatre. While Chinese smart 

courts project is not only about connecting but also about transforming. 

3. Hierarchical Control  

Judicial organizations are either hierarchically structured or coordinately assembled. A hierar-

chically organized judiciary is characterized by its emphasis on collective purpose, systemic coher-

ence, bureaucratic control, goal-responsibility, piecemeal processing of documents, performance 

evaluation, and collective responsibility. According to Herbert Simon, when we say “the organiza-

tion has a purpose”, we imply a notion of a hierarchy of decisions--each step downward in the hier-

archy consisting in an implementation of the goals set forth in the step immediately above. Behavior 

is purposive in so far as it is guided by general goals or objectives; it is rational in so far as it selects 

alternatives which are conducive to the achievement of the previously selected goals [34, p. 4]. In a 

hierarchically organized judiciary, a strong sense of order and a desire for uniformity are what ce-

ment the judicial authority: “ideally, all are to march to the beat of a single drum” [10, p.19-20]. 

Chinese judiciary is a typical hierarchical system with policy-implementation functions. Smart 

technologies enhanced hierarchical control within this system. Here are some examples. 

3.1 Precise Allocation of Caseload 

 
7 http://www.scu.edu.cn/info/1207/8354.htm. 
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The last round of judicial reform has cut down the number of judges by 43%. With only 

120,138 quota judges (or judicial post judges, 员额法官) around the country [43, p. 1], trying over 

20 million cases every year, caseload becomes a very urgent concern. Nearly every court in China 

now uses intelligence systems to manage the distribution of cases, not only taking into account of 

the number of cases, but also the level of complexity, the average time for deciding various types of 

cases, the professional capacity of individual judges, etc. A typical AI model of case distribution 

consists four modules: a case module, a judge module, a comparison module, and an output module.  

The case module takes three categories of factors into account: the type of cases, expected 

time needed in deciding different types of cases, and the level of complexity of cases. Evaluation of 

these factors is usually done by expert judges. Numeric scores are assigned to each case automati-

cally accordingly. The judge module is shaped by two parameters: workload and professional ca-

pacity. A judge’s workload is calculated on the basis of her completed works and ongoing works in 

a particular period of time, and her capacity is determining by her educational background, profes-

sional experience, and past performance as a judge. These are dynamic parameters which are adap-

tive to changes. The comparison module situates the previous modules in a reference framework, 

comparing cases and judges within the same court or the same jurisdiction. The output module pro-

cesses the data produced by the previous modules and generate suggestions on how to allocate cases 

to each judge. This module can be fully automated if so designed. 

3.2 Performance Evaluation 

Performance evaluation is a typical measure in a hierarchical system to assure goal responsi-

bility. Although the SPC issued a notice in 20148, calling for cancellation of the ranking exercise of 

provincial high courts and abandonment of “unreasonable evaluation index”, the courts around Chi-

na has since been developing “more scientific” index. For example, while the number of cases 

solved per year is still the key factor, courts now use an actuarial model to calculate a judge’s case-

load. It divides the actual caseload with the so-called “judge work saturation rate” 

(法官工作饱和度). The saturation rate is calculated on the basis of several factors, including case 

factor (how many litigations are involves, how many issues are in dispute, the nature of the applica-

ble laws, etc),judge factor (taking into account every individual judge’s educational background, the 

number of years he/she has been a judge, the level of mastery of judicial art, etc.), and time factor 

(the percentage of working time a particular judge spending on adjudication, reading files, non-

judicial work, etc.). Every judge therefore gets a score for his/her annual performance, which de-

termines their career prospects. 

3.3 Judicial Accountability 

Judicial accountability is one of the key words in the current round of judicial reform. The 

policy statement is “Let judges be the decision-maker; let the decision-maker assumes full respon-

sibility for the decision”. While judicial accountability in China previously depends on extra-legal 

factors, such as the “social effects” of a judgment, it is now moving towards an inner-system direc-

tion. One of the major mechanisms for judges to shield themselves from accusations of uncountable 

is to locate their decisions in a reference framework of similar cases. This has been clearly stated in 

a guideline issued by the Supreme People’s Court. 

 
8http://nm.people.com.cn/n/2014/1227/c196699-23361911.html (accessed on April 22, 2020). 

http://nm.people.com.cn/n/2014/1227/c196699-23361911.html
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“Supreme People’s Court Opinion on Implementing Judicial Accountability” 

(《最高人民法院司法责任制实施意见（试行）》) was issued in August 2017. Among other 

things, the Opinion provides: “judges deciding a case should conduct comprehensive search on all 

similar and related cases decided or deciding by the same court and generate a review report with 

the assistance from case handling platform, case files system, China Judicial Judgments Online, 

Faxin (Trust in Law), and Zhishen (intelligent trial)”. The specific mentioning of several online 

platforms shows that these platforms have already become an indispensable part of China’s judicial 

system. Using these platforms by judges is not an option, but a duty. On the other hand, these plat-

forms serve the purpose of shielding judges from the scrutiny of external criterial. As I will later 

make explicit, this new mechanism is the stronger force moving Chinese courts towards a case law 

system than the sporadic guiding cases system.9 

4. Algorithm-enhanced Formalism 

Like cases recommendation system (LCRS) based on machine learning algorithms is one of 

the key components in Smart Courts Project. It can be considered as a system of horizontal prece-

dent. While guiding cases mechanism has brought certain case law elements into Chinese legal sys-

tem [30], more significant changes towards that direction are effectuated by the prevalent use of al-

gorithms in courts. However, it is not to say that China is adopting stare decisis. LCRS is enhanced 

by statistic algorithms to find regularities in cases, rather than a mechanism to follow ratio deciden-

di of preciously decided cases. With the help from machine learning, judicial decision-making is 

moving towards a kind of formalism--not formalism based on syllogism [36; 23; 24], which was 

typical in earlier generations of computerized legal knowledge presentation; but a new kind of for-

malism made possible by the new generation AI with the capacity of learning from human experi-

ence in the format of digital data. Holmes’ famous aphorism “the life of law has never been logic, it 

has been experience” [18, p. 1] can be technically modified to “the life of law is in logic saturated 

by experience, and in experience tidied up by logic”. As Kellogg argued: “The continuing function 

of law is the consensual finding of similarities”. AI can find “consensus” in the form of shared pat-

terns across a number of jurisdiction and through a long period of time. An author predicted: “this 

brings us to the possibility that at some point in the future the answer to a case no longer lies in an 

understanding of law, but in the algorithm  statistics used to interpret the raw data of a case” [40, p. 

69]. 

4.1 Judicial Knowledge Engineering 

Deciding like cases likely and different cases differently got its own merits independent of the 

values of common law system. The first merit is related to equality: “as a moral matter, similarly 

situated parties should be treated alike; therefore, when two like cases arise over time, the later 

court should conform its decision to the decision of the earlier court” [1, p. 36]. The second merit is 

related to generality: “If we attach to a legal system the minimum meaning that it must consist of 

general rules-general both in the sense that they refer to courses of action, not single actions, and to 

multiplicities of men, not single individuals-this meaning connotes the principle of treating like cas-

 
9 Since 20 December 2011, when the Supreme People’s Court launched the first set of guiding cases, 139 guiding cases 

have been issued. The limited number of guiding cases cannot provide guidance to judges in deciding tens of millions 

cases every year with very diverse factual and legal components. The guiding cases can be accessed at: 

https://www.chinacourt.org/article/subjectdetail/type/more/id/MzAwNEiqNACSYAAA.shtml (last accessed 24 April 

2020). English translation can be found at: https://cgc.law.stanford.edu (last accessed 24 April 2020). 
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es alike, though the criteria of when cases are alike will be, so far, only the general elements speci-

fied in the rules” [14, p. 623]. The third is integrity, “Integrity demands that the public standards of 

the community be both made and seen, so far as this is possible, to express a single, coherent 

scheme of justice and fairness in the right relation” [11, p. 219]. Lastly, treating like cases alike also 

contributes to predictability and stability. According to Niklas Luhmann, the essential function of 

law is to provide stable expectations to the people in their social interactions: “Concretely, law deals 

with the function of the stabilization of normative expectations by regulating how they are general-

ized in relation to their temporal, factual, and social dimensions” [26, p. 148]. Deep learning algo-

rithms can identify how courts treats the relationship between what one did and what one got in a 

more accurately way. It does not generate new principles, but find out how decision-makers attrib-

ute legal consequences to behaviors from an “external point of view”. It can effectuate treating like 

cases alike without stumbling into the philosophical swamp of what constitutes “like cases” and 

what it means to treat them “alike”. 

Algorithms deployed in China’s smart courts are based on the so-called “Key factors trial” 

(KFJ, 要素式审判), which many courts were already applying before the smart courts project. Ac-

cording to late Judge Zou Bihua, who was the Vice President of Shanghai People’s High Court be-

fore passing away on work and a tireless promoter of KFJ, courts should methodically apply nine 

steps of judgment: （1）fixing rights claims; (2) Identifying the legal basis of rights claims; (3) 

identifying the legal basis for defense (or counter-claims); (4) Analyzing the key elements in the 

applicable legal norms; (5) Reviewing the soundness of the parties’ claims; (6) sorting out the key 

issues on dispute; (7) Examining the corresponding proof for key facts underlying each claim; (8) 

Confirming the key facts; (9) Subsuming each key fact to each key element in the applicable legal 

norms [44]. KFT has been adopted by various judicial policies of SPC, leading to a mechanism of 

distinguishing easy and sophisticated cases (繁简分流) and subjecting easy cases to summary pro-

cedure with AI enhanced semi-automatic decision-making. On 12 September 2016, Supreme Peo-

ple’s Court issued “Several Opinions on Further Development of Distinguishing Easy and Sophisti-

cated Cases to Optimize Judicial Resources Allocation” 

[《关于进一步推进案件繁简分流优化司法资源配置的若干意见》].10 The  justification behind 

this new judicial policy is that the majority of cases (over 70%) are easy cases with undisputable 

facts and clearly applicable legal rules. For these cases, judicial process can become standardized, 

computerized, even automated. Significant judicial resources may thus be saved to allow careful 

deliberation on a small number of hard cases. Both dispute resolution and standard setting functions 

of the judiciary can be better served with such a differentiation system.  

By breaking legally relevant facts into key factors and subsuming each key factor to a particu-

lar factor in legal norms, KFT provides a steppingstone to automate decision-making on easy cases. 

It is a method to develop legal ontology. In the AI context, an ontology is an explicit specification 

of a conceptualization [13]. To construct a legal ontology, the programmer can place the representa-

tions along an axis of increasing complexity and expressive power - atomic, factored, and struc-

tured. In an atomic representation each state of the world is indivisible - it has no internal atomic 

representation structure. A factored representation splits up each state into a fixed set of factored 

representation variables or attributes, each of which can have a value. In a structured representation, 

entities such as buyers and sellers and their various and varying relationships can be described ex-

 
10http://bjgy.chinacourt.gov.cn/article/detail/2018/04/id/3281212.shtml (last accessed 20 April 2020). 
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plicitly. Structured representations underlie relational data bases and first-order logic, first-order 

probability models, knowledge-based learning and much of natural language understanding. In fact, 

almost everything that humans express in natural language concerns objects and their relationships 

[33, p. 57-58]. Deep learning algorithms are very capable of extracting entities and their relations 

from a huge amount of data. Actually, judicial entity (i.e. concepts or terms frequently used by the 

courts in their judgments) recognition, entity relationship analysis, and automatic extraction of judi-

cial key elements have become integral components of smart courts infrastructure in China [9]. 

Depending on the feedback loop, machine learning can take three routes. In unsupervised 

learning, “the agent learns patterns in the input even no explicit feedback is supplied.” The most 

common unsupervised learning task is clustering: detecting potentially useful clusters of input ex-

amples. In reinforcement learning the agent learns from a series of reinforcement—rewards or pun-

ishment. In supervised learning the agent learns by examples: by observing some exemplary input-

output pairs, the agent learns a function that maps from input to desirable output [33, p. 694-695]. 

AI as applied in law generally adopts the approach of supervised learning. It needs tremendous hu-

man efforts to provide teaching dataset for the machine to learn from. Only with close cooperation 

between judges and technicians, proper judicial knowledge examples can be formulated and fed to 

the machines. There is common saying in the circle of judicial knowledge engineers that “how 

much intelligence the machine has depends on how much human efforts have been spent” 

(有多少人工，就有多少智能). Codifying judicial thinking in algorithmic terms forced judges to 

make explicit the grounds for deciding certain allegation of fact proven or not proven, certain inter-

pretation of law valid or invalid. Namely, we need a detailed description of the intellectual opera-

tions taking place in the decision [28]. However, the process of developing AI judicial assistance 

systems only involve a small number of judges and judicial staff. When the systems have become 

functional and been put in use, they can save thousands of judges’ time and efforts. It’s a cost-

efficient deal. 

It is a well-accepted observation that law cannot be simplified as syllogism. For any seeming-

ly correct statement of law, an experienced lawyer can always formulate a seemingly correct coun-

terstatement with equally persuasive force. That’s why Justice Robert Jackson said that “we are fi-

nal not because we are infallible; we are infallible because we are final”. And Justice Holmes fa-

mously stated: “General propositions cannot decide concrete cases.”11 Because of the “open tex-

ture” [15, p. 124] of law, any legal system need to have secondary rules conferring authoritative 

power of interpretation, succinctly captured by Hobbes’ aphorism: “Auctoritas non veritas 

facitlegem” (Authority, not truth, makes law) [17, p. 431]. In the Chinese smart courts context, the 

authority of AI-assisted judicial decision-making comes from various sources, one of them is its 

scientific outlook. It is presented as a trustworthy approach to reduce arbitrariness and enhance con-

sistency in the application of law. After all, China maintains a human-in-the-loop approach to AI 

application in courts. AI systems are given the role of assistants, the final say remains with human 

judges. 

 

4.2 Road Accident Smart Decision System 

One example of AI judicial assistant system is the traffic accidents dispute resolution system 

 
11Lochner v. New York, 198 U.S. 45 (1905), Justice Holmes dissenting. 
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(TADRS) adopted by courts and traffic police in a number of provinces in China. Here I take 

TADRS in Sichuan province as an example. 

In 2017, the High Court in Sichuan Province brought judges from three levels of courts in 

Chengdu, law professors from Sichuan University, and programmers from Galawxy (a specialized 

law-tech company)12 together to form a team to develop TADRS. The final product has the follow-

ing features: first, it applies information extraction algorithms to extract key factual elements from 

traffic police records, which include weather data, traffic data, road data, traffic light and signs data, 

vehicle data, driver data, accident data, and other relevant data; second, it associates the factorized 

factual data with key factors in relevant legal rules, including rules regarding standard of care, traf-

fic signs, driver’s qualification, etc to construct semantic models; then it runs deep learning algo-

rithms to scan tens of thousands traffic police decisions and court judgments to find patterns of how 

decision-makers attribute legal consequences to each factual-legal factor pair; fourth, it uses auto-

mated decision-making algorithms to suggest solutions; finally, these suggestions are either pre-

sented to human decision-makers or popped-up to users of online mediation platforms. This system 

has been deployed in traffic police station, courts, and mediation centers all around the province 

[41]. 

4.3 206 System 

As previously mentioned, 206 system is an AI-based trial assistance system developed by the 

ICT company iFlyTek and Shanghai People’s High Court. Initially it was an integrated criminal 

cases processing system with functions of automatically examining and connecting the dots in the 

evidence chain, matching the case facts with similar cases, sorting out the applicable laws and doc-

trines, and assisting the judges to apply the law methodically to the key factors in facts as revealed 

by evidence. Therefore, its full name is “Shanghai intelligent case-handling system for assisting 

judges in criminal cases”. Now it is expanded to cover certain types of civil and commercial law 

cases. Because iFlyTek is a leading company in natural language processing (NLP), 206 system ap-

plies cutting-edge NLP technology to identify the semantic meaning of legal and evidentiary texts. 

It also uses mature technologies such as Dual Iterative Pattern Relation Extraction (DIPRE) and 

bootstrapping to simultaneously extract templates and examples from labelled samples and then 

train the machine to annotate texts automatically. The result is a fully functioning system deployed 

in Shanghai courts. 

In a courtroom equipped with 206 system, there are telescreens before the judge, the prosecu-

tor, the defendant, or the parties in civil cases, and lawyers. With the progress of the trial, relevant 

information, such as arrest warrant, witness statement, interrogation record, video clips, etc., shall 

be displayed on the screen automatically, prompted by the voice recognition function of the system. 

The system not only displays information, it also analyzes the information automatically. After dis-

playing the evidence, it shall give an evaluation on whether the evidences form a chain meeting the 

statutory standard of proof.  

After experimental use in several courts in Shanghai, 206 system grows to have both a police 

version and a prosecution version. The police and procuratorial versions of 206 System codifies 

procedural rules and evidentiary standards in algorithms which essentially screens the legality of 

criminal investigation and prosecutorial practice before trial. For example, the procuratorial version 

 
12 Further information on this company is available on its website: http://www.galawxy.com (last accessed 10 April 

2020). 
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incorporated the thresholds for arrest and prosecution of 71 types of offences, an arrest decision 

against the no-arrest recommendation by the machine may require a justification or cause a subse-

quent accountability check. The different branches have then been connected since December 2018, 

enabling the complete process of criminal justice in Shanghai to be conducted online, from case fil-

ing, entry of investigation results, approval for arrest, prosecutorial review, prosecution, trial, con-

viction, sentencing, to commutation and parole. 

The 206 System, with multiple functions, has been granted patents and copyrights in China. 

Its four distinctive functions are as follows: (1) Evidence standards and evidence rules guidance. 

This function provides the case-handling personnel with standardized, digitalized, and checklist-

styled guidelines in evidence collection and fixation, which are easy for them to grasp and follow, 

so as to prevent the prominent problems in this procedure, such as lack of uniformly applicable evi-

dence standards among public security organs, procuratorates and courts, nonstandard case-

handling conduct, etc. (2) Evidence review. The 206 System can review, verify, and supervise both 

the single evidence and the evidence chain of the whole case, and remind the case-handling investi-

gators and officers about the problems in evidence timely, so as to ensure the factual evidence of the 

cases under investigation, review, and prosecution can stand the test of law. (3) Interrogation guid-

ance with key factors. With its questioning/interrogating models for different types of cases, the 

System can provide guidance to police officers during questioning or interrogating. Besides, it can 

help users to detect contradictions of the confessions in time, so as to guarantee the comprehensive-

ness, legality, and accuracy of interrogation transcripts. (4) Intelligent court trial assistance. 

Through the use of AI and other high-techs to assist the court trial, the 206 System can ensure that 

“the facts of the case are ascertained in court” and “the evidence is determined in court”, so as to 

truly implement the policy of “making the trials the center of judicial process”, and to protect the 

litigant’s right of action, as well as the people’ s right to know, participate, express and supervise, 

etc. One of the leaders in developing 206 system proudly said: “It can be said that the development 

and application of this System are in the leading position in the world” [9]. 

TADRS in Sichuan and 206 System in Shanghai are just two examples among numerous spe-

cialized smart courts systems in China. Under the central planning of the Supreme People’s Courts, 

each local court is developing an AI-based trial assistance system covering one type of cases on 

which it has accumulated more experience (i.e. more data) than other courts. For example, Yunnan 

High Court developed a system on drug-related cases, Zhejiang High Court developed a system on 

e-commerce cases, etc. Such systems shall then be copied by courts in other regions. Such a coordi-

nated efforts of “learning from others’ advantageous points to make up one’s 

shortages”（取长补短）between different regions is one of the key factor contributing to the suc-

cess of China’s development. With each local court developing an algorithm covering one particular 

cause of action, soon China will have a smart courts system with algorithms covering every type of 

cases.  

5. Internet Courts: Innovative But Not Disruptive 

While scholarly discussions on the application of AI to judicial process largely focused on 

whether computers will soon replace human judges, a survey of actual examples of AI in law can 

show that such a scenario is remote if not illusory. Chinese smart courts project is both transforma-

tive and non-disruptive. Law needs to be both stable and adaptive. Technology-enhanced memory 

can be utilized to improve consistency in the application of law by accurately identify distinctions 



J uridical Sciences and Education 

 

 

 

China’s Grand Design of People’s Smart Courts 

 

 

and similarities in numerous cases. Deduction and induction can be fused together in algorithms 

combining the features of deterministic and probabilistic computation. Holmes’ famous aphorism 

“the law of law has never been logic, but experience” can be technically modified to “the life of law 

is in logic saturated by experience, and in experience tidied up by logic”. By developing and im-

plementing smart technologies in courts, formalism has been enhanced in China’s formal judicial 

system. However, China also opens a space for judicial innovation. Internet courts are such exam-

ples. 

5.1 Limited Jurisdiction 

According to the procedural rules enacted by the Supreme People’s Court, internet courts 

have jurisdiction on 7 types of cases: (1) contract disputes related to online shopping, online ser-

vices, and online small loans; (2) copyright disputes related to the entitlement and infringement of 

online creative works; (3) tort cases related to online infringement of personality rights; (4) product 

liability cases related to online shopping; (5) domain name disputes; (6) administrative law cases 

related to internet governance; (7) other internet-related civil and administrative law cases allocated 

by superior courts.13 

Obviously, internet courts in China are different from general purpose courts. They are estab-

lished to solve disputes arising from online transactions. More specifically, the laws applied by in-

ternet courts are quite limited, including E-Commerce Law, Competition Law, Copyright Law, Tort 

Liability Law, Consumer Protection Law and Product Liability Law. Within its jurisdiction, internet 

courts are expected to development factorized legal doctrines which shall become the basis for de-

veloping algorithms covering cases arising from online-transactions. 

5.2 Developing doctrines for new types of case 

Internet courts in China are expected to formulate new doctrines to cover new category of 

cases emerging in online transactions. For example, Hangzhou internet court developed a concept 

of “professional fighters against counterfeits”（PFAC, 职业打假人）in Liu Yan v. Qin Qiao and 

Taobao.14 The plaintiff relied upon provisions in Food Safety Law (Article 148) which requires 

sellers of counterfeit milk powder to pay an amount equal to ten times of the price of that good to 

the buyer. She knowingly and deliberately bought counterfeit goods from a number of sellers and 

claimed compensations on the basis of the law. E-commerce environment significantly lowers down 

the cost of being a PFAC, for example, they don’t need to face the seller frequently and encounter 

personal embarrassment. Therefore, many PFAC emerged in the e-commerce platforms, such as 

Taobao and Jingdong.The court adopt a purposive approach to legal interpretation, holding that (1) 

the relevant legal provisions aims to increase the cost of violation for the sellers and deter illegal 

conduct, not to give someone a opportunity to make profit; (2) selling counterfeit goods violates 

relevant laws, any person discovered such behaviors should report to the responsive government 

agency, rather than take the opportunity to blackmail the violators; (3) someone knowingly bought 

counterfeit products with the purpose of making money is not a “consumer” as defined in the Law 

on Consumer Protection. 

 
13《最高人民法院关于互联网法院审理案件若干问题的规定》[Supreme People’s Court Regulations on Matters 

Regarding Trials in Internet Courts], 3 September 2020, available at: http://www.law-

lib.com/law/law_view.asp?id=635910 (last accessed 10 April 2020). 
14Zhejiang 8601, First Instance Civil Law Case no.815 (2017). 
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In another case, Yu Binhua v. Guangzhou Huaduo Network Technology Co., Ltd., Wang 

Zirong, Harbin Xingrong Culture Media Co., Ltd., and Liu Qiqi Disputes, Guangzhou Internet 

Court developed legal doctrines covering another prevalent phenomenon in Chinese social network, 

namely, tipping for online performance （dangshang, 打赏）.15 In recent years, the webcast indus-

try has developed rapidly and become an emerging form of digital economy, and the number of re-

lated disputes also increased. This case clearly defines the legal relationship among the users, the 

live broadcast anchors (主播，usually young ladies) and the live broadcast platform, and specifies 

the legal nature of “live broadcast gratuity”. By defining the legal nature of relations and behaviors 

related to webcast, this case clarifies the rights and obligations of parties involved, helps regulate 

webcast activities and promotes the healthy development of the live broadcast industry. Liu Qiqi is 

a anchorwoman of Harbin Xingrong Culture Media Co., Ltd (“Xingrong”) who performed live 

broadcasts on the YY live-broadcasting platform operated by Guangzhou Huaduo Network Tech-

nology Co., Ltd. (“Huaduo”). Liu Qiqi’s live broadcast room is opened with the YY account of 

Wang Zikai, the legal representative of Xingyi Company. Between February 2017 and April 2017, 

Yu Binhua spent a total of ¥59,291.28(including gifts and feesto assume virtual roles of “Duke” and 

“Guardian”) in Liu’s live broadcast room. On March 17, 2017, Yu Binhua was the top gift-giver 

that day and was set as VP of the room by Liu. On April 7, 2017, Liu canceled Yu Binhua’s VP 

permission, because Liu Qiqi objected to Yu Binhua’s proposals including transferring money 

through WeChat or giving gifts to Liu privately. Yu Binhua filed a civil lawsuit before the court, 

requiring cancellation of the contract regarding offering gifts in the live broadcast room and claim-

ing against the defendants to jointly return ¥49,291.28. The court holds that, the webcast platform 

provides platform services for users, and charges service fees through users’ purchase and use of 

virtual currency. The two form a legal relationship of Internet service contract. Generally, a gift 

contract is established when a user offers “gratuity” to the streamer, unless there is evidence to 

prove that the streamer must perform specific and clear contractual obligations before and after ac-

cepting the “gratuity”. In this case, the plaintiff Yu Binhua’s act of offering “gratuity” to the de-

fendant Liu Qiqi did not involve any agreement requiring the defendant to fulfill specific obliga-

tions, nor did it put forward any consideration of the “gratuity”, and so it should be deemed as a gift 

rather than a service contract. On January 7, 2019, Guangzhou Internet Court made a civil judg-

ment, which rejected all of the plaintiffs’ claims. After the first instance judgment was pronounced 

and served, neither the plaintiff nor the defendant filed an appeal, and the judgment has become ef-

fective. This case was subsequently published as a “typical case” (典型案例) by the Supreme Peo-

ple’s Court with persuasive effects on Chinese courts deciding similar cases. 

5.3 Experimenting new tools 

On the other hand, internet courts are also expected to innovate on various tools to enhance 

judicial efficiency and accessibility. Judicial blockchain is such an example. It is first developed by 

and deployed in the three internet courts in China. For example, Beijing Internet Court established a 

permissioned blockchain called Libra Chain（天平链）. It brought more than 100 organizations 

into the chain, making evidence stored on the servers of one of these nodes admissible in courts. 

The number of online evidence collection has exceeded 4.72 million pieces, and the record of cross-

 
15Yue 0192, Civil Law Case no.03 (2018). For an insightful cultural analysis on the phenomenon of “dashang”, see Wu 

(2020). 
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chain evidence preservation has reached 10 million. Hangzhou Internet Court was the first court in 

China to admit a piece of evidence stored on blockchain. In Huatai v. Daotong16, the plaintiff stored 

a screen clip showing the defendant’s copyrights violation on blockchain. Its authenticity was ad-

mitted by the court. The court for the first time provided an approach for reviewing a piece of elec-

tronic evidence stored on the blockchain. Guangzhou Internet Court, joint by more than 50 local 

institutions including judicial administration authorities, telecommunication operators, and Internet 

enterprises, built an intelligent trust ecosystem named“网通法链”(Law Network Chain). Since 

March 30, 2019, more than5.45 million pieces of evidence have been preserved therein. 

After the experimental adventure of these internet courts, other courts in China started to build 

their own blockchained networks. As of October 31, 2019, courts in Beijing, Shanghai, Tianjin, Ji-

lin, Shandong, Shaanxi, Henan, Zhejiang, Guangdong, Hubei, and other provinces had intercon-

nected with national e-evidence platform underpinned by blockchain, which is linked to 27 sites 

including National Time Service Center, Diversified Dispute Resolution platforms, notary offices, 

and forensic sciences centers. Over 190 million pieces of e-evidence have been preserved on the 

platform, supporting evidence authentication and examination in future hearings [35]. 

6. Conclusions 

I have made the following observations in this article: (1) While a number of other countries 

have move to dismantle the formal mechanism of dispute resolution by developing online dispute 

resolution tools and platforms, China is using ICT to improve formal qualities of law; (2) This re-

sults in a trial-centered smart courts system in China with algorithmic tools to standardize adjudica-

tion; (3) China is moving towards an algorithm-empowered case law system without stare decisis 

but with statistically identified regularities. Over a century ago, Oliver Wendell Holmes, Jr. told a 

group of law students: “For the rational study of the law the black-letter man may be the man of the 

present, but the man of the future is the man of statistics and the master of economics” [19, p. 469]. 

Just like any aphorism, it can be true from any angle. But he certainly didn’t perceive a situation in 

which black-letter law was enhanced by statistics, logic is enriched by experience, with the help 

from something called “machine learning”. (4) As an example, in the field of criminal law, piloting 

courts in China has been using AI-enhanced systems to unify evidential standards, sentencing 

guidelines, and like cases key elements, while COMPASS in the US and HARM in the UK has 

move toward a risk model, abandoning the principle of proportionality between crime and punish-

ment; (5) The use of ICT has enhanced, rather than diminished, hierarchical control in China’s judi-

ciary, with judges under tighter scrutiny based on “similar-cases notification and deviation check” 

software; (6) The three Internet Courts in Hangzhou, Beijing, and Guangzhou are real courts with 

physical buildings and embedded in China’s hierarchy of courts. On the one hand, they are consid-

ered as piloting courts indicating the future of judiciary in China; on the other hand, they are now 

largely handling disputes arising from online transactions. 

While this article is largely an exercise of descriptive sociology, it’s time to sound some cau-

tious notes at the end. First, as technology becomes increasingly “smart”, the increasing technologi-

calization of the law will make it easily replaced by technology. And if both focus on instrumental 

rationality without value, humanity will be led to an unknowable future, this future is likely to be 

the abyss of irreversible disaster. The trend of instrumental rationality replacing value rationality 

 
16Zhejiang 0192, First Instance Civil Law Case no.81 (2018). 
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had been undoubtedly exposed in the early stage of modernization. However, as a late comer in the 

process of modernization, China adopts an uncritical faith in modernity. This is reflected in the 

Smart Court Projects.  

Secondly, instrumental rationality embodied in artificial intelligence has a clear reductionist 

tendency. Although we can use it to improve efficiency and replace part of the judicial work that 

does not require creativity and value judgment, but it cannot be used to make the final decision con-

cerning human value. On a deeper level, the law should regulate people in a society changed by 

technology, so that the impact of technology on human society can develop in the direction of 

goodness and justice. We should not allow our own self-knowledge to be swayed by technology; we 

should resist the dependence on technology like we resist any dominance that causes the loss of 

subjectivity; if we want to save our humanity and autonomy, we should keep ourselves away from 

alienation caused by technological dominance. Therefore, although artificial intelligence technology 

can be used to design automatic decision-making systems, such systems can only be used to deal 

with simple matters that are not controversial in terms of facts and values, such as fines for traffic 

law violations, but cannot be used to render automatic decisions in cases involving complicated 

facts and value choices. Artificial intelligence can only be used to assist human intelligence, allow-

ing human judges to make the final choices and decisions. 

Finally, Big data analysis technology and artificial intelligence are changing the society's 

governance structure and order-generating mechanism. Whoever masters the data can modify and 

control human behavior. From the presidential election to the daily shopping, intelligent data analy-

sis and behavioral targeting mechanisms play an increasingly important role, and the manipulators 

behind are often no longer the government. The inventors, investors and advocates of new technol-

ogies tend to exaggerate the "liberation" effect brought about by technology, claiming that technol-

ogies such as artificial intelligence and blockchain will make all centers and intermediaries unnec-

essary, thereby disintegrating the pyramid of human society. The distributed structure makes the 

orderly interpersonal relationship more and more contractual in a network. Everyone is the center, 

and it is impossible for anyone to control the entire network. However, the pyramid still exists, and 

the base is still the majority of common people. The top is split into government, capital power, and 

technology power. These three forces sometimes merge and sometimes confront each other, but the 

relationship between them is not affected by the base. Technologists who despise political authority 

(hackers) will not liberate all mankind, they will only destroy the established legal order. Commer-

cial power bargaining with the government will not "check and balance" public power, but only 

chase profits. The superstition of vires in numeris (strength in numbers) is no better than a belief in 

violence, both cannot be trusted as tools to achieve social justice. The "Cambridge Analytics" scan-

dal shows that big data controllers have not only used data analysis to make predictions, but also got 

the ability to turn certain predictions into self-fulfilling predictions. To maintaining a constitutional 

structure in which different powers check and balance each other to the benefits of the people, the 

legal distinction between public and private, political power and commercial power should be re-

entrenched. On the one hand, public power shall be used to tame computing power and let it serve 

the public interest. On the other hand, citizens should be given new data rights to offset the unlim-

ited expansion of data manipulation. In China’s Smart Court Projects, the close cooperation be-

tween government and business caused legitimate concern about whether courts can be unbiased in 

cases involving those tech companies which participate in the project. 

Coming back to the story of Cyber Judge, we can now agree with “Professor Neustadt” that 
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it’s not one or the other – man or machines – it’s a symbiosis and a way of becoming something dif-

ferent together. However, whether this new relationship is to the benefits of human beings depends 

on how we choose now. 
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Аннотация: В то время как разрешение споров посредством онлайн (ODR) и онлайн-

суды стали глобальным явлением, Китай является уникальным в своем пути построения си-

стемы «умных судов». В статье утверждается, что китайские умные суды встроены в более 

широкую стратегию Китая по использованию новых возможностей, предлагаемых револю-

цией в области информационных и коммуникационных технологий (ИКТ). Внедрение пере-

довых ИКТ судами — это не инициатива самих судов, а скорее призыв партии-государства с 

сильным политическим толчком. В статье также даются два наблюдения о природе умных 
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судов в Китае. Одно – это, что китайские суды используют ИКТ, особенно искусственный 

интеллект, как для усиления иерархического контроля, так и для улучшения формального 

качества закона. Другое, заключается в том, что «интернет-суды» создаются для разрешения 

споров, возникающих в связи с онлайн-транзакциями, а не для того, чтобы служить пилот-

ными судами с общими последствиями для формы будущих судов в Китае. Поэтому, смело 

экспериментируя с новыми технологиями (такими как блокчейн) в судебном процессе, ин-

тернет-суды в Китае также несут ответственность за разработку правовых доктрин в делах, 

подпадающих под их юрисдикцию. Таким образом, пример Китая демонстрирует глубокое 

взаимодействие между законом и технологиями. Будут ли технологии разрушительными, за-

висит от человеческого замысла и усилий. 

Ключевые слова: умные суды; ИКТ; разрешение споров посредством онлайн; искус-

ственный интеллект; онлайн суды 

 


	148-168

