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Paradoxes of PACE Resolution No. 1900
“Definition of a political prisoner”

Abstract: Recently, there have been attempts by “friends” of Azerbaijan to spin the flywheel
of the rather mossy issue of political prisoners with a view to using it against persons detained as a
result of local anti-terrorist measures to restore the constitutional order throughout the territory of
our state.

The musty smell from the same cesspits of the special services, camouflaging the business
projects of the owners to interfere in the internal affairs of self-sufficient states and peoples, with
the togas of human rights defenders over the capes of the crusaders.

Since 2012, with the same method of double standards, the bogy of PACE resolution No.
1900 “Definition of a political prisoner” has been used for these purposes.

However, the Resolution No. 1900 (2012) “Definition of a political prisoner” and the explana-
tory Memorandum to it contain contradictions and inaccuracies that exclude the applying of form-
ing conglomerate for its intended purpose.

The concepts of “political reasons” and “political motives” are subject to concretization, since
the existing definitions are fraught with ambiguous interpretation.

Repeatedly using the terms “proof” and “proving”, the developers of both the “Report” and
“Resolution” ignore the provisions of national legislations, reducing these concepts to the everyday-
philistine level.
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AHHoOTanusi: B mocnenHee BpeMsi OTMEUaroTCs MOIOJ3HOBEHHUS «Ipy3ei» AsepOaiimxaHa
PacKpyTUTh MaxOBHUK HOPSIKOM 3aMIIEJIOr0 BOMPOCa O MOJUT3AKIIOYEHHBIX C MPHULEIOM €ro uc-
II0JIB30BAHMS B OTHOILEHUU JIMII, 3a/I€P’)KaHHBIX B PE3YJIbTaTE€ aHTUTEPPOPUCTHUECKUX MEPONPHUSI-
TUN JIOKAJIBHOTO XapakTepa [0 BOCCTAHOBJIEHUIO KOHCTUTYLIMOHHOI'O CTPOsI Ha BCEH TEPPUTOPUU
HaIIIero rocyAapcTBa.

JIyIok U3 TeX e BBITPEOHBIX SIM CHELCTyK0, KaMyQIMPYIOIUX OU3HEC-TIPOEKThI X034€B 10
BMEIIATEIbCTBY BO BHYTPEHHUE JIeJla CaMOJIOCTATOYHBIX IT'OCYAapCTB U HapOJI0B, TOraMH 3alllUTHU-
KOB IIpaB YeJI0BeKa MOBEPX HAKUJOK KPECTOHOCLIEB.

C 2012 r. mpu TOM XK€ METOIMKE BOMHBIX CTaHJAPTOB B YKa3aHHBIX LEIAX 3aICHCTBYETCS
xymnen pezomonuu [TACE Ne 1900 «OnpeneneHue noJuTUYECKOr0 3aKITII0UYEHHOTO».

Onnaxko, Pesomtorus Ne 1900(2012) «Onpenenenne NOIUTHYECKOTO 3aKJIFOUYEHHOTO» U MOsIC-
HUTENBbHBIN MeMopaHayM K HeW coiepkaT MPOTUBOPEUNs, aJOrM3Mbl M HETOYHOCTH, UCKIIIOYAl0-
[1e NpUMEeHeHe 00pa30BaBLIEroCcsl KOHIJIOMepaTa o npeaHa3HaueHuIo.

[ToHATHS «TONMUTHYECKUE TPUUUHBI) U «TIOJIUTUYECKHE MOTHUBBI» MOJJI€KAaT KOHKPETH3alluH,
MTOCKOJIbKY CYIIECTBYIOIIUE ONPEAETICHHUS YpeBaThl HEOJHO3HAYHBIM TOJIKOBAHHUEM.

HeonnokpaTtHOo ynotpe6iisisi TEPMHUHBI «I0Ka3aTENIbCTBO» U «JIOKa3bIBaHUE» Pa3pabOTUUKU U
«Jloxnana» u «Pe301011n» HTHOPUPYIOT MOJIOKEHNS HALIMOHAJIBHBIX 3aKOHOAATEIbCTB, CBOJIS 9TU
MIOHATHS J10 )KUTEHCKO-0OBIBATEIHCKOTO YPOBHS.

* Cyaeiimanos Ixapanmup Mcaam orubl — sxcrept MHCTUTYTA TIpaBa M 1IpaB 4eloBeKa, JOKTOP IOPHIMYECKHX Ha-
yK, npodeccop (AsepbOaiimkan). E-mail: mopi_sid@yahoo.com
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KuroueBbie caoBa: nosnutudeckuil 3akmtoueHHbId; pezomonus ITACE; Esponeiickas KoH-
BEHIIMS O 3allMTE MPaB U OCHOBHBIX CBOOO; OpeMsi JOKa3bIBAaHMS;, MOJUTUYECKHE TIPUUYUHBI K MO-

THUBBI.

3 oktsa0ps 2012 r. Ilapnamentckas Accambiies CoBera EBponbl mo pokmamy nemyrata K.
[lItpaccepa npunsina Pesomounto Ne 1900 «OnpeneneHune MOIUTAYECKOTO 3aKIIOUYEHHOTO», TEM
CaMbIM MPH3HAB JAHHOCTH MMOJIMTHKO-IIPaBOBOM KaTeropu# [8, c. 41-42].

Pexomennyemas nedpununus u e€ tonkoBanue (pemenusi [IACE umeroT pekoMeHaaTebHO-
KOHCYJIbTATUBHBIN XapakTep) MPe/ICTABICHBI B ABYX aCMEKTaX, MOJUTUYECKUE U MPABOBbIE COCTAB-
JSIOIINE B3aMMOCBSI3aHbl U B3aUMOOOYCIIOBIICHBI, OJTHAKO, C HAIIEH TOYKU 3pEHUs, COAepIKaLIHecs
B HUX IPOTUBOPEYHS M HETOYHOCTH MCKIIIOUAIOT IPUMEHEHHE 00pa30BaBIIerocs KOHTIIOMEpAaTa 1o
IIpeIHa3HAYEHUIO.

ABtop 31X cTpok npucyrcrBoBai B [IACE npu npunstun Pesomounn Ne 1900, umen psa
BCTpeU C JemyTaTaMH OT pPa3HbIX CTpaH M OpraHu3aluii, B TOM 4ucie ¢ rocnoguHoMm Kpucropom
[tpaccepom, npe3uaeHToM ['py3un yBaxkaeMbiM Muxaunom CaakaliBuiau, OKa3aBLUIUM HaM BCS-
YEeCKYIO MOAJICPHKKY, U3II0KUI CBOU COOOpaXKeHHsI, OTHAKO. . .

IIpencraBnsercs, 4To NPUHATHIO MEPTBOPOKIEHHBIX pekomeHnauui pesomtonuun Nel900
cniocobctBoBaiu Bee nenytarsl [IIACE, B Tom uncie u ot A3ep0aiikaHa, KOTOpbIE aKIIEHTHPOBAIU
CBOM CHJIbl U 3HAHUS Ha UX MOJUTHUYECKOM acleKTe, MOJHOCThI0 UTHOPUPOBAB IPABOBHIE COCTAaB-
JSIOIIHKE.

Jli1g Toro, yToOBl YTBEPKIaTh O HAIMYUU WM OTCYTCTBHUHU SIBJIEHUS, HEOOXOIUMO MPEXK/IE Ero
0003HAYUTh, OMPEACIIUTh CYyTh, CTPYKTYPY, B3aUMOCBSA3H 3JIEMEHTOB, a, TJIABHOE, METO/UKY BbISB-
nenusd. K coxanenuro, 3TH BONPOCHl HU OJJHUM U3 TOJIOCYIOIIUX 3aTPOHYTHI HE ObLIH.

Cormacuo ct. 3 Pesomonuu [TACE Nel1900(2012), nuiio, TUIIEHHOE JUYHOW CBOOOIBI, Ciie-
JyeT CUATATh «IIOJINTUYECKUM 3aKIIOUEHHBIM» B CIEAYIOLIUX CIydasx:

«a. €ecy JIMIIeHHe cBOOOIbl ObLIO MPOU3BEACHO B HapyIIEHHWE OJHOTO M3 OCHOBHBIX IPaB,
rapanTupoBanHbIx EBponeiickoit Konsenuueii o 3amure npas yenoBeka (EKIIY) u [TpoTokonamu
Hel, B 4aCTHOCTH, CBOOO/IBI MBICIH, COBECTH M PEJIIUTUHU, CBOOOBI BHIPAKEHUSI MHEHUS U MH(OP-
MalliH, a TaK’Ke CBOOOIBI COOpaHuil 1 00BETNHEHNUI;

b. ecnu nuuieHre cBOOO B! OBLTO MPUMEHEHO IO SIBHO MOJIMTHYSCKUM MPUYMHAM, 0€3 CBS3H
C KaKuM-J100 MpaBoHApyLICHUEM;
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C. €ClU MO MOJUTUYECKUM MOTHUBAM MPOAOTKUTEIBLHOCTh COJAEPKAHUS O] CTPakel U ero
YCIIOBUS SIBJIIIOTCS SIBHO HEMPONOPLIMOHAIBHBIMYU [IPABOHAPYILIEHHIO, B COBEPILIEHUU KOTOPOT'O JIU-
110 MOJ03PEBAETCS WM IPU3HAHO BUHOBHBIM;

d. ecmu, MO MOJUTHYECCKUM MOTHBAM, JIUIO COJCPIKUTCS MOJ] CTpaXel Ha TUCKPHUMUHAIIMOH-
HO OCHOBE 10 CPaBHEHUIO C APYTUMHU JIULIAMU, WIIH,

€. eclu JMIIeHHE CBOOOMBI SIBISIETCA PE3yJIbTaTOM CYIAEOHOro pa3OuparenbcTBa, KOTOPOe
ObLIO SIBHO HECIIPaBEAJUBBIM, M 3TO, KaK MPEJCTABIIAETCS, CBA3AHO C MOJIUTHUYECKUMU MOTHBAMHU
BJIACTEMN».

Cornacho cr. 4 Pe3omonuu, «... JHIA, JUIICHHbIE JTUYHOW CBOOOBI 32 TEPPOPHCTUUECKUE
MPECTYIUICHHUS, HE CYUTAIOTCS OJUTUYECKIUMHU 3aKJIFOYCHHBIMU €CJIU Cy/IeOHOe pa30upaTeNnbCTBO U
BBIHECEHHE NPUTOBOPA 3@ TaKWE€ MPECTYIUIEHUS MPOU3BEIEHBI COIJIACHO HALMOHAIBHOMY 3aKOHO-
narenbcTBy U EBpornetickoit KonBeHiuu o mpaBax uenoBekay [8, c. 41-42].

[TpunsTturo Pezomonuu npeamnecTBOBa MOsCHUTENbHBIN Memopanym r-Ha K. Illtpaccepa, B
YHClie IPOYUX, COACPKAIIUNA HUKECTIEAYIOUINE MTOTOKECHHS.

B yactHOCTH, B TOKJTa/ie yKa3bIBAETCs, YTO C yYACTHEM HE3aBUCHMBIX SKCIIEPTOB OIMPEIEICHbI
KpUTEPUH, TTO3BOJIUBIINE TOPA3ACIUTh BCE MPECTYIICHUS Ha YUCTO MOJIUTUYECKHE, TPYTHE MOTH-
TUYECKHE M HENOJUTUYECKHE, a TaKkKe CHOPMYIHPOBATh CYTh OpEMEHH JOKa3bIBaHUS, BEIBOJBl U
T.II.

K gncro nmonuruyeckuM OTHECEHbI (I. 8) «... MPECTYIUIEHUs, KOTOPbIE BIMSIIOT TOJIBKO Ha
MOJINTUYECKYIO OPTaHU3alMI0 FOCY1apCTBa, B TOM YMCIIE «KJIEBETa» HA OpraHbl BJIACTH WM aHaJo-
THUYHbIE MIpecTyIuieHus». BMmecte ¢ Tem, nanee B Aokiaae ropopurcs (M. 9), 4To «He Bce MpecTym-
HUKH, HAXOMSIIMECS B 3aKIIOYCHHH 33 TaKue MPAaBOHAPYIICHUS, SBISIOTCS «IOJUTHYECKUMH 3a-
KIIFOUEHHBIMUY», TTOCKONBKY «... MHOT/IA MOJUTHUYECKHE BHICKA3bIBAaHUS BBIXOJAT 32 PaMKH, yCTa-
HoBJIeHHbIe KOoHBeHIueH, HampuMep, KOrja OHM MOJACTPEKAIOT K HACWIHIO, pacu3My U KceHodo-
oum»».

[anee, B 3TOM k€ MyHKTE JOKJIaJa JOCIOBHO roBoputcs cienyrouiee: «Ilockonbky KoHBeH-
LU JTOJIKHA TOJIKOBAThCS MOCIEA0BATEIbHO, 0€3 MPOTUBOPEUHA, YEIOBEK, IOHECIINN HaKa3aHUE B
COOTBETCTBHUHM C MYHKTOM 2 ctatbu 10 KoHBeHIMH, HE MOKET CUMTAThCSI HE3aKOHHO 3aKIF0UE€HHBIM
MO/ CTPAXKy B COOTBETCTBHH CO CTaThEH 5, M TO3ITOMY HE MOXET CUUTATHCS MOJUTUUYECKUM 3aKITIO-
yeHHbIM. OJIHAKO, CIIEYeT MOHUMATh, YTO HAKa3aHHUE 32 MOJIUTUYECKHE BBICKa3bIBaHUSI, KOTOPHIE, B
MIPUHIINIIE, HE 3alIMIIeHbl cTaTheil 10, MokeT mpencTaBisITh coboi HapymieHue KonBeHiuu (u,
CIIEIOBATENbHO, TIPUBECTU K TOMY, UYTO 3aKIIIOUEHHBIH OYAEeT CUUTATHCSA «IIOIUTUYECKUMY), €CIH
HaKa3aHUE SBIISIETCS HECOPAa3MEPHBIM, TUCKPUMUHAIMOHHBIM WIIU SBIISIETCS PE3yJIbTaTOM HecIpa-
BEJIJTUBOTO Cy1eOHOTO pa3oupaTebcTBay [2].

AHaniornyHa cyTh pazfena 3.2 gokiana «/pyrue nmoJuTHdecKue MpecTYIUICHHS», KOTOPBIN
OTHOCHT K TaKOBBIM YIOJIOBHO HaKa3yeMble JACSIHUS, ... KOT/Ia MPECTYMHUK JAEUCTBYET MO MOJUTH-
YeCKUM MOTHUBaM (a He U3 JIMYHOW BBITOJIbI), U MPECTYIUIEHUSI HAHOCST ylepO He TOJIBKO MHTEpe-
caM rocy/1apcTBa, HO U JIPYTUM JIOJSIM — HalpuMep, TePpOpUCTUUYECKUe akThl. OUE€BHUIHO, YTO TO-
CYIapcTBO, MO Ybei IOPUCAUKIINEH ObUIM COBEPIICHBI TaKKe ACSHHS, UMEET HE TOJIBKO MPaBo, HO
TaKXXe MO3UTUBHOE 0053aTeIbCTBO OCYIIECTBIATH YTOJIOBHOE MPECiIeIOBAaHUE 32 TaKUe MPecTyIuIe-
Hus. CrenoBaTensHO, JIMIA, OTOBIBAIOINIME HAKa3aHUE 32 TAaKWe MPECTYIJICHUS WU COAEp KAIUEeCs
MOJ1 CTpakei Mo MOJO03PEHUI0 B COBEPIIEHNUHU TaKUX MPECTYIUICHUH, HE SBJISIOTCS MOJIUTUYECKUMHU
3aKII04eHHBIME. OJTHAKO MOTYT BOSHUKHYTh MCKIIIOUEHUS, aHAJIOTUYHbIE OMMCAHHBIM BBIIIE, KOT'/1a
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HaKa3aHHE SBJIAETCS HECOPA3MEPHBIM, AMCKPUMHUHALMOHHBIM WM SIBJISIETCS PE3YJIbTAaTOM HEcIpa-
BEUTMBOTO CY/IEOHOTO Pa30MpaTeIbCTBaY.

B pasznene 3.3 noknana (m. 11), o3arnaBienHom «Henonutuueckue npecTyniaeHUs», 10CI0B-
HO roBopuTtcs «JIuma, numeHHple cBOOOBI B CBSI3U C HENOJIMTUYECKMMHU MPECTYIUICHUSAMHU (T.e.
JHOOBIMH JPYTUMH NPECTYIJICHUAMH, KOT/1a HU actus reus (0ObeKTHBHAsE CTOpPOHA MPECTYIUIEHU),
HU MENS rea (CyObEeKTHBHAs CTOPOHA IPECTYIUIEHUS) HE MMEIOT IMOJMTHYECKOrO OTTEHKA), Kak
IIPABUJIO, HE SBJIAIOTCA MOJIUTUYECKUMU 3aKIIOUeHHbIMU. ONSAThH Ke, U U3 3TOr0 MpaBuiia CyLIeCT-
BYIOT UCKJIIOUEHUS. JINII0, OCY)KICHHOE 32 HETOJIMTUYECKUE MPECTYIICHUS, MOXKET ObITh NOJIUTH-
YECKUM 3aKJIFOUYEHHBIM, €CJIU MPH JHUIIEHUH JIUIa CBOOOABI BJIACTU PYKOBOJCTBOBAJIUCH IOJIUTHYE-
CKUMH MOTHBAMHU. DTO MOXET OBITh OYEBHJIHBIM, €CIIH MPUTOBOP a0COIIOTHO HECOpa3MEpeH mpe-
CTYIUICHHIO /WM €CJIA Pa30MpaTeIbcTBO OBLIO SIBHO HECIIPABEATUBLIMY [2].

Takum 006pa3zom, Kak U B MPEIBIIYIINX MOJOXKEHUAX, BOIIPOC O MPU3HAHUU JIMIA «IIOJTUTHYE-
CKUM 3aKJIIOYEHHBIM» CBSI3bIBAETCSI C HECOPA3MEPHOCTHIO M JMCKPUMHHALMOHHOCTBIO HaKa3aHUs,
HECIpaBeJIMBOCThIO CY1€0HOTr0 pa3oupaTesbCTBa.

B pazgene 3.4 «bpems nokaspiBaHus» ykaszaHo (1. 12): «Pacnpenenenue OpeMeHH J10Ka3bIBa-
HUS 0COOEHHO BaXKHO B 3TOM 00J1aCTH, IJIe MHOT'O€ 3aBUCHUT OT «IIOJMTUYECKUX» WIHM IPYTUX MOTH-
BOB IIpaBOHapywuTens win Biuacteil. HezaBucumele akcnieptsl CoBeta EBpomnbl HcIionb30Bany cie-
JYIOIMN COTJIACOBaHHBIN MOAXOA: T€, KTO YTBEPXKIAET, UTO KOHKPETHBIN YEJIOBEK SBISETCS IMOJIU-
TUYECKUM 3aKJIIOYEHHBIM, JOJKHBI MPEJCTABUTh COOTBETCTBYIOIIME MaTEpHUaJIbl IO Aely. JDTU Ma-
TepHaJibl 3aTEM IEPEJAIOTCS COOTBETCTBYIOIIEMY I'OCYAapCTBY, KOTOPOE, B CBOIO OYEpE/b, UMEET
BO3MOKHOCTb MPEACTaBUTh J10Ka3aTeIbCTBA, ONPOBEPraroue 3T yrBepxaeHus. Kak pesromupo-
Bain Credan Tpexcenb, «eCIy ToCyAapCTBO-OTBETYUK HE MOKET JI0Ka3aTh, YTO JIMIO JIIIEHO CBO-
60161 B I0JHOM cooTBeTcTBUU ¢ TpeboBanusmu EKIIY B unrepnperauuu EBponeiickoro Cyna mo
IIpaBaM 4YeJIOBEKa, HACTOJIbKO, HACKOJBKO 3TO KacaeTcs CYILEeCTBa JieNa, 4TO ObUIM COOJIIOJCHBI
TpeOoBaHUsl MPONOPLUOHATBLHOCTH M HEAUCKPUMMHALIMU, U YTO JIMILIEHUE CBOOOJBI SBUJIOCH pe-
3y/lbTaTOM CIIPaBEAJIMBOIO CyA€OHOr0o pa3z0oMparenbCcTBa, 3aMHTEPECOBAHHOE JIMIIO CUUTAETCs IO-
JUTUYECKUM 3aKIFOUEHHBIM»».

Hanee B n. 13 3TOrO X€ pasaena roBOPUTCS, UYTO «... JIUIA, YIOJHOMOYEHHbIE YCTAHOBUTH
HOJUTHYECKHUI XapaKTep COJCpIKaHUs MO CTpaKei, MOTyT Takke MmpuMeHsITh mutatis mutandis (c
YYETOM COOTBETCTBYIOLIUX PA3JIMUUNA; C COOTBETCTBYIOLUIMMH H3MEHEHHUSIMU, BBITEKAIOUIMMHU U3 00-
CTOSITENBCTB (CHOCKa Hala)), mpereneHTHoe npaBo EBpormeiickoro Cyaa no (akTH4ecKuM BBIBO-
JlaM B CIIy4asiX, KOrJa rocy1apcTBO-OTBETUHNK OTKa3bIBAETCSI COTPYAHUYATh U MPEJOCTAaBUTh JIOKY-
MEHTBI WM APYTyl0 UHPOPMALMIO, HAXOAIIYIOCS B MCKIIOYUTEIBLHOM PaCIOpPsKEHUH BIIACTE»
[7].

B pazgene 3.5 noknama «Pe3rome KpuTepreBy NMePEeUUCISIIOTCS (GaKTOPBI, MPYU HATUYUU KOTO-
PBIX JIMIIO, JIUIIEHHOE CBOOOIBI, CIENYEeT CUUTATh «IIOJTUTHYECKUM 3aKIIOYEHHBIM» U OrOBapHBaeT-
Csl pAIl MPOIEyp, HEOOXOIUMBIX It 3TOro. B wactHOoCTH, B 1. 15 maHHOTO paszaena TOBOPHUTCS:
«YTBEpXKJIEHUE O TOM, UYTO JIMLO SBISAETCS <IIOJMTHYECKUM 3aKIFOUYEHHBIM», JOJDKHO IOATBEP-
KIIAThCs I0OKa3aTenbcTBaMu Prima facie (oueBnaHOE M JOCTaTOYHOE JOKA3aTEIbCTBO, KAXKYILEECs
JIOCTOBEPHBIM MIPU OTCYTCTBHH OIPOBEPKEHUs (CHOCKA Hallla)), a TOCYJapCTBO 005S3aHO J0Ka3aTh,
4TO 3ajiep>KaHue ObUTO MPOU3BEIEHO B MOJHOM cOOTBeTcTBUU ¢ TpeboBanusmu EKITY B unTepmpe-
taumu EBponeiickoro Cyna mo mpaBaM 4elIOBEKa, HACTOJIBKO HACKOJIBKO ATO KACAETCs CYyIEeCcTBa
nena, 9To OblTM cOOMI0eHbl TPeOOBaHUS MPONOPLHUOHAILHOCTH M HEIUCKPUMUHAIIMK, U YTO JIH-
IIeHHE CBOOO/IbI IBUJIOCH PE3YJIHTATOM CIIPABEIJIMBOTO CYJeOHOTO pa30upaTenbCTBaY.
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OnpeneneHHblil HHTEpec npeacTasider n. 16 pasnena 3.5 Jloknana, B KOTOPOM TOBOPHUTCS
cienymwolee: «BHUMaTenbHbINA aHaIN3 KPUTEPUEB MTOKA3bIBAET, UTO JIMIIO, IPU3HAHHOE «IIOJIUTHYE-
CKUM 3aKJIFOYCHHBIM», HE 00s3aTeIbHO «HEBHHOBHOY». «IloNMTHYECKUI» acleKT jaera MOXKET 3a-
KJIFOYaThCsl, HAllpUMep, B U30UpaTeIbHOM NMPUMEHEHUH 3aKOHA, WIM B HEMPOMOPIUOHAIBLHO CYpO-
BOM HAKa3aHWM IO CPABHEHUIO C JIMIIAMH, OCYKJICHHBIMH 32 AHAJIOTMYHBIE IPECTYIJICHUS BHE «I10-
JUTUYECKOT0» KOHTEKCTa, WM, HAKOHEI, HECIPaBEUINBOM pa30UpaTenbCTBE, KOTOPOE MOXKET, TEM
HE MEHee, MPUBECTH K JIMILIEHUI0 CBOOOAbI BUHOBHOTO Julla. [Ipu3HaHue 3aKII04eHHOTO «OJUTH-
YEeCKHM», CJIEJIOBATEIIbHO, HE 00s3aTelbHO TpeOyeT ero HEMEIJICHHOTO OCBOOOXIEHUS — HOBOE,
CIpaBeTMBOE CyJeOHOE pa3OUpPaTeIhCTBO BIIOJHE MOXKET OBITh HanOoJiee MOAXOMSIUM CPEICT-
BoM. O/1HaKo, ¢ yueTOM BPEMEHHU, KOTOPOE MHOTHE U3 TaKUX 3aKJIIOUEHHBIX YK€ IPOBEIHU B 3aKIIIO-
YEHUH, UX HE3aMEJUIMTEIbHOE OCBOOOXKIEHHUE, AK€ €CIM OHM Ha CaMOM JIeJieé «BUHOBHBI» B HH-
KPUMUHUPYEMBIX UM MPECTYIUIEHUSAX, YACTO SBJSAETCS €AMHCTBEHHBIM CPEJICTBOM, YTOOBI pa3BEsATh
MOJI03PEHHS, YTO CTPOroe OOpalIeHHE C JUIIOM O0YCIOBICHO «ITOJIUTUYECKUMU TpUIUHAMI»» [2].

B xadecTBe TMPUYECKOTO OTCTYIJICHUS OTMETUM, YTO a3epOallPKaHCKHUMH HCCIIE0BATEIIMU
0 MOJ00HOM METOAMKE ObLIO YCIOBHO MOJCYMTAHO KOJIMYECTBO MOJUT3AKIIOUYEHHBIX MO COCTOS-
Huto Ha 2019 1. Bo @pannuu u CIIA, B pe3ynbrare yero B Cuckax okaszanock Oosiee 11 Teicau u
100 ThICSIY yenOBEeK COOTBETCTBEHHO. K coXkalleHu1o, 3TU JaHHbIe B A3epOaiipkaHe oKa3aluch HE
BocTpeboBaHHBIMH [12].

Teneps ke, monpodyeM onpeaenuTb KOppesauun Mexay Pe3ostonueil, 10K1a10M U €ro pas-
nenamu. Tak, B JOKJIaZie TOBOPUTCS O «UUCTO MOJIUTHUECKUX IPECTYINICHUSAX», «IPYTHX MOJIUTHYE-
CKUX MPECTYIUICHUSX» U «HEMOJUTHYECKHUX MPECTYIUICHUAX», OAHAKO MOJ00Has KiaccupuKanus B
Peszomtonuu otcyrcTByeT. bonee uem oueBHIHO, UYTO TaKOE JIEJIEHUE YCIOBHO, MOCKOJIBKY ITPOTHBO-
pEUYUT OCHOBaM yToJoBHOro Ipasa, nonoxxenusm EKIIY u pewenusam Eponeiickoro Cyna, cuu-
TaE€MbIX MPEIOIUIHAIBHBIMU.

B uucne «uncTo MOMMTUYECKUX MPECTYIUIEHUI», KaK BIUSAIOMIUX «... TOJBKO Ha MOJUTHYE-
CKYI0 OpraHM3alMI0 TOCYJapCTBa», B JIOKJIa/€ B KaUeCTBE TAKOBBIX YIIOMUHAETCS TOJIBKO «KJIEBE-
Ta» Ha OPTaHbl BJIACTU WM aHAJIOTUYHBIE PECTYIUICHUN», OJTHAKO KaKUe JAESIHUSI OTHOCATCS K Ta-
KOBBIM HE TOBOPHTCHL.

B 10 ke Bpems1, B 3TOM ke paszzene Aokiaja (1m. 9) oTMeyaeTcs, YTo He BCeE JIMLA, JIIICHHBIE
CBOOOJIBI 33 T.H. «IOJUTUYECKHE MPECTYIUICHUSN» SBISAIOTCS «ITOJUTHUECKUMH 3aKIIOUEHHBIMI,
€clIi TOHECIN Haka3aHue B cooTBeTcTBMU C M. 2 ctarbu 10 KonBeHumn «CBoOOJa BBIpaXKEHHS
MHEHHMSD», COAEPIKALIET0 OrOBOPKY 00 OrpaHMUYCHMSX, YCTAHOBJICHHBIX 3aKOHOM M HEOOXOJIUMBIX B
JI€MOKPAaTHYECKOM OOIIIEeCTBE B MHTEpecax OOIIECTBEHHOIO CIIOKOMCTBHUS, Il OXPaHbl OOIECTBEH-
HOTO MOPSI/IKA, 3/10pOBbsI NI HPABCTBEHHOCTHU WJIM JUIS 3aIIUTHI [TpaB U CBOOO APYTUX JIUIL.

[To noruke, U3M0KEHHbIE YTBEPHKIECHUS JTOJIKHBI ObLIIM OBITH 3aKpEIUICHBI U B I1. «a» Pe3ointo-
WU, T/Ie B Ka4eCTBE OCHOBHBIX TpaB, rapanTupoBanHbix EKITY, nepeuncnsroTcs cBo0oaa MBICIH,
COBeCTH M penuruu (cT. 9), cBoOoaa BeIpakeHus MHCHUS 1 nHMopmaruu (ct. 10), cBoOoma cobpa-
HUl 1 00benuHeHui (cT. 11) u npyrue npasa.

3T0 OBLIO OBI CIIpaBEeIIUBBIM U OOBEKTUBHBIM, IOCKOJIBKY U cTaThs 9 «CB0OOAA MBICTH, CO-
BECTH M penurum», u craths 10 «CBoOo01a BhIpakeHUs: MHEHUs», U cTaThs 11 «CBoboaa cobpanuii
U accolmanmii», u ctaths 2 «[IpaBo Ha )KU3HBY, U cTaThs 5 «[IpaBo Ha CBOOOIY M JIMYHYIO HEMPU-
KOCHOBEHHOCTBb», U cTaths 6 «lIpaBo Ha crpaBeanuBoe cyqeOHOE pa3doHpaTEeNbCTBO», U CTAThs 7
«Hakazanue UCKIIOYUTENbHO HA OCHOBAHUHU 3aKOHA» U JIp. COJEPKaT OTOBOPKU 00 OrpaHUYECHUSIX,
YCTAHOBJICHHBIX 3aKOHOM U HEOOXOAMMBIX B JIEMOKpPaTHMYECKOM OOIIECTBE B MHTEpecax oOuIecT-
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BEHHOT'O CITOKOWCTBUS, JJIs1 OXPaHbl OOIECTBEHHOTO MOPSIIKA, 3I0POBbs WJIM HPABCTBEHHOCTH WU
JUTS 3aIIATHI [TPaB U CBOOO apyrux jwuil [3, c. 6, 8-9, 11-13].

Bosiee yem 04eBHIHO, UTO BCE pa3Jielibl JOKJIAa, KaCAOIINECcss HCKYCCTBEHHON KiIacCH(HKa-
LM MIPECTYIUICHUH HA YUCTO MOJIUTUYECKUE, APYTUE MOTUTUYECKUE U HETIOJIUTUYECKUE, COAEPIKAT
QJIOTM3MBI, COTJIACHO KOTOPBIM JIaXKe €CJIM JIUI0 He MOJNaaaeT MoJ MpeasiaraeMble KpUTEPHH, TEM
HE MEHee, OHO OYJeT CUMTAThCs «IOJUTUYECKUM 3aKIIIOUEHHBIM» €CIIH «... HaKa3aHHUe SBISETCS
HECOopa3MepHbIM, JUCKPUMUHALMOHHBIM WU SIBISIETCS] PE3yJIbTaTOM HECIPaBEAJIMBOTO CyAeOHOTO
pa3duparenbCTBa» U ... €CIH MPHU JIMIIEHUH CBOOOJIBI BJIACTH PYKOBOJCTBOBAIMCH MOJUTHYECKU-
MU MOTHUBaMM.

Takum 00pa3zoM, MONyYaeTCs, YTO «IIOJIUTHYECKUM 3aKIIOYCHHBIM» MOXET OBbITh Ha3BaHO
(0603Ha4eHO) JTF000€E U0, OJHAKO IS (PAKTUYECKOTO MPU3HAHUS HEOOXOINM Psiji MIPOLEAYp, Or0-
BopeHHBIX B Jloknane. K coxxanenuio, BpeMEHHbIE MOMEHTHI B MIOSICHUTEIBHOM MEMOpPaHIyME T'-Ha
K. IItpaccepa pa3mbIThl, B pe3yJIbTaTe YEro BO BCEX Clydyasx MepBOHAYaJIbHbIC JCKIapaluu BOC-
MIPUHUMAIOTCS U UCHIONB3YIOTCS allPUOPH.

Uro kacaeTcs MPONUCHBIX UCTUH, 0003HAUYEHHBIX B JlOKIaze Kak KpUTEPUHU, TO MOAABIISIONIEE
OOJIBIIMHCTBO UX HUKOT/A HUKEM HE OCMapUBAIUCh, OTOBOPEHHBIE CUTYAI[UU €CJIU U UMEITU MECTO,
HO HE B A3epOaiikane. Bo BCskoM ciydae, BO BCEX CYIIECTBOBABIINX U CYHIECTBYIOMIUX CITHCKAaX
o AzepOaiipkaHy TaKuX «IIOJIMT3aKIIOYEHHBIX» HET M He Obulo. bosiee Toro, mpon3BosibHOE JU-
IICHUE KOTO-IM00 CBOOOIBI O€3 CBSI3U C MPECTYIJICHUEM IO 3aKOHOIATEILCTBY A3epOaiiIKaHCKOM
PecniyOnuku camMo cuuTaercs NpecTyIUIEHUEM, MPEeayCMOTpeHHbIM cT. 292 YronoBHoro Koaekca
[9].

AHaJOTHYHBIN XapakTep UMEIOT MYHKTHI CT. 3 Pe3omionuu, mpu3HAIONIME «TIOJTUTHYECKHUMHU
3aKJIIOYEHHBIMU» «... €CIU IO TMOJUTUYECKUM MOTHUBaM IMPOJOJDKUTEIBHOCTh COJEPIKAHUS IO
CTpakedl U ero ycjoBHUs SBISIOTCS SIBHO HENPONOPLHMOHAIBHBIMU MPAaBOHAPYIIEHUIO, B COBEpIIIe-
HUHM KOTOPOTO JIUIIO MOI03PEBACTCS MM MPU3HAHO BUHOBHBIMY (TI. «C») U «... €CIIH, 110 MOJIUTHYE-
CKMM MOTHBaM, JIAIO COAEPIKUTCS TOJ CTpakel Ha JUCKPUMHUHAIIMOHHON OCHOBE 10 CPABHEHUIO C
Apyrumu aumaMm» (1. «dy») [8, c. 41].

Mexay TeM, CPOKH COZEpKaHUs IO CTPaXKeH MOI03peBaEMbIX, OOBHHIEMBIX U OCYKICHHBIX
cTporo o0O3HaueHbl B 3aKOHE, HAPYIIEHHUE 3TUX CPOKOB CTOPOHOI OOBMHEHUS MO0 aJMHUHHUCTpa-
LUeH MEHUTEHIIMapHOT0 YUpEeXJIeHHsI caMo 1o cebe sBisieTcs npectyruienuem [10].

[TponopuHroHaTBLHOCTh OINpeNeNsIeTcss CyJOM Ha OCHOBAaHUM TpeOOBaHMWM 3akoHAa 00 ydere
JUYHOCTH, BO3pPACTa, CEMEHHOIO MOJIOKEHHUS, XapaKTEPUCTUKU, HATUYUS MPOILIBIX CYAUMOCTEH U
JPYTUX CyObEKTUBHBIX U OOBEKTUBHBIX 00CTOATENBCTB, 0TMeUeHHbIX B YIIK u VK.

OOmIen3BECTHO U TO, YTO HET U HE MOXKET OBITh TOXKJIECTBEHHBIX, OJIMHAKOBBIX MTPECTYIUICHUI
W TIPECTYIMHHUKOB, XOTS OBl MOTOMY, YTO CYHIECTBYeT TakoW (paktop kak Bpems. [lpum BHemHem
CXOJICTBE JISTHUH U JIUI] Oy/y4r dJIEMEHTaMHU OBITHSI OHU PA3JIMYHBI 110 CYTH, YTO U 00s3aH YUUTHI-
BaTh CYyJ MIPH OMNpPEIENICHNH CPOKa JINIIEeHUsT cBOO0AbI. CBOM pEelIeHuUs! B YaCTH CPOKOB Cy/ 00s13aH
000CHOBATh B MPUHATHIX JTOKYMEHTAaX U PEIICHUsS 3TU MOTYT ObITh 00KaJOBaHbl B yCTAaHOBJICHHOM
3aKOHOM MOPSJIKE, @ TOJIOCIOBHbIE YTBEPKIECHHS O HEMPOIIOPIIUOHAIBHOCTH SBJISIFOTCS BMEIIATE b~
CTBOM B IIPaBOCYJIUE.

OTO OTHOCUTCS W K MPELEICHTHOMY IpPaBy, KOTOPOE HACTOMYMBO BHEAPSETCS B IMPABOBBIE
CHCTEMBI, TJI€ €r0 HET 10 OMPE/IEIICHHUIO0, OBITh HE MOKET U HE JOJUKHO [4, ¢. 157-166].

YTBepKaeHUE 0 COAEPKaHUM JIMIIA O] CTPaKeH Ha NTUCKPUMHUHAIIMOHHOW OCHOBE, IO CpaB-
HEHHIO C JPYTHMH JIMIAMH, TaKKe SBISICTCS HaTyMaHHBIM. YCIIOBHUS COJACPIKAHUS IO/ CTpaken
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OTIPENIeNIAIOTCS HOPMATUBHBIMU JOKYMEHTAaMH, €IUHBIMH JUIsI BCEX JIMIIEHHBIX cBOOOABI. Takxke
€IMHBI MECTa COJIEPKAHUs IO CTPAXKEH, BEIOOP KOTOPBIX PETrIaMEHTHPYET 3aKOH, a HE CyObEKTHB-
HBIE «IIOJIUTHUYECKUE MOTHUBBI BIaCTEN».

Uro kacaeTcsi yTBepkACHUSI 00 OTHECEHUH JIUIIA K «TTOJIMTUYECKUM 3aKIIFOUEHHBIM» «... €CIIU
JUIICHUE CBOOOJIBI SBJSETCS PE3yIbTaTOM CyAeOHOr0o pa3dHpaTesbCTBa, KOTOpOE ObLIO SIBHO He-
CrIpaBeIUBBIM (HapyuieHue cT. 6 EBpornelickoif KOHBEHIIUU O 3alllMTe MPaB YEJIOBEKAa U OCHOBHBIX
cB00OJT (CHOCKA HaIlla)), ¥ 3TO CBS3aHO C MOJMTHYECKUMU MOTHBAMH BiacTei» (I. «e» cT. 3), TO
oHO TpeOyeT OoJiee moApoOHOTO aHATU3a.

Tak, cormacuo ct. 455 VIIK Azepbaiimkanckoit Pecniy0nuku, OTHUM U3 OCHOBAHUU JUTS pac-
CMOTpPEHUS CyJeOHBIX aKTOB 110 HOBBIM OOCTOSTENILCTBAM, CBSI3aHHBIM C HapYyIIEHUEM IPaB U CBO-
6ox, siBieTCs ompenaeneHre EBporeiickuM cyIoM 1o mpaBaM 4YeloBeKa HAPYIICHUs MOJI0KEHUH
KonBennuu «O 3amuTe mpaB U OCHOBHBIX CBOOO/T YeIOBEKa» B cynax AsepOaiimkaHckoil Pecy06-
JUKUA TpU TPOM3BOACTBE MO YrOJOBHBIM JeNiaM, TOCYACOHBIM YIPOIIEHHBIM MPOU3BOICTBEHHBIM
MarepuaiaM WM )kajao0aM B mopsake ocodoro oosunenus [10].

Cratbs 459 VIIK «Pemenue o mepecMoTpe Jesa o0 HOBBIM OOCTOATEIbCTBAM, CBA3aHHBIM C
HapyILIeHUEM TpaB U CBOOO/, B CBA3M C ycTaHOBIeHHEM EBporelickuM cyZoM 1O mpaBaM 4eloBeKa
HapyuieHuss KonBenuuu «O 3amure npaB ¥ OCHOBHBIX CBOOOJ] YEJIOBEKa» MPHU MPOU3BOJICTBE YIo-
JIOBHOTO TIpeciieIoBaHus B cyaax AsepOaiipkanckoi PecryOnnkmy riacur:

«[Inenym BepxoBHoro Cyna A3zepbaiimpkanckoit PecnyOnuku, mepecMOTpeBIINN CyaeOHbIE
aKThl B Cilydasx, npeaycMorpeHHbIx cratbedt 455.0.2 VIIK, o0namaer nmpaBoM NpUHATH OAHO M3
CJIEYIOIIUX MTOCTAaHOBIICHUH:

- 0 MOJIHOM WJIM YaCTUYHON OTMEHE CyAeOHBIX aKTOB COOTBETCTBYIOIIUX CY/IOB INEPBOH, arme-
JSUOHHON M KacCallMOHHOW MHCTAHIIMU, a TakKe CyIAeOHBIX aKTOB B MOPSAKE JOMOJIHUTEIbHOM
Kaccalluy, NMPUHATHIX C HapylIeHHEM INpaB U CBOOOJ, O HANpaBICHWU MaTEpUANIOB JO0CYIEOHOTO
YIPOIIEHHOTO MPOU3BOCTBA UM MCIIOIHUTEIBHBIX MAaTEPHAIIOB MO kajlo0aM B MOpSAIKE 0COO0ro
OOBHMHEHUS JJIsl IEPECMOTpPa B CyJl COOTBETCTBEHHOI'O MEPBOI MM aNeUIIIMOHHON MHCTAHIIUU 110
KacareibCTBY;

- 00 U3MEHEHUH MOCTAaHOBJIEHUS CyJla KacCAllMOHHON MHCTAHUUU U (WUJIM) TOCTAHOBJICHMUS, BbI-
HECEHHOTO B MOPSAKE JONOJHUTEIBHON Kaccalluy B CIIydasx, IPELyCMOTPEHHBIX cTaThsiMu 421.1.2
n421.1.3 VIIK;

- 00 OTMEHE MOCTAHOBJIEHUS CyJa KaCCAllMOHHOW MHCTAaHIMM U (WJIM) NOCTAaHOBJICHUS, BbIHE-
CEHHOI'O B ITOPSAJIKE JOMOJIHUTENBHON KacCallui U BHIHECEHUH HOBOT'O IOCTaHOBIEHUs» [ 10].

CrnenoBarenbHO, BCE YTBEPXKJIECHHUS O HECIPABEUIMBOCTU CyAE€OHOrO pa3OMpaTesbCcTBa BO3-
MOXHBI JIUIIb TIocsie paccMmorpenus aena [lnenymom BepxoBnoro Cynma AzepOaiimxanckou Pec-
yOJIMKY B MOPSIIKE MTPOU3BOJICTBA 10 BHOBb OTKPBIBIIUMCS OOCTOSTEILCTBAM O HAPYLICHUH IpaB
1 CBOOOJT YEJIOBEKA U 3aBEPIICHUH CYACOHBIX MEPUTICTH, TPeAYyCMOTpeHHBIX CT. 459 VIIK A3zep-
Oaitpxkanckoit PecriyOmmkm.

Jlo 3TOro Kakux-a1M00 3aKOHHBIX OCHOBAHUH JUIS YTBEPKICHUN O HECIIPABEIJIMBOCTHU Cyne0-
HOTO pa30HpaTeNbCTBa HE MMEETCs, a, CIeJ0BaTeIbHO, HET U OCHOBAaHMU JUIsl OTHECEHHUs JIHIA K
«ITOJTUTHYECKUM 3aKITIOUECHHBIM.

B namewm xe ciayuae ¢ Pesomonneii [TACE Ne 1900 tenera okaszanack BIEpEIHN JIOIIAIU, YTO
MOATBEPKIAET U CT. 5 Pe3omomnuu, B KOTOPOM yka3aHO cienyromee: «... AccamOies mpesjaraer
KOMITETEHTHBIM OpraHaM BceX rocyaapcTB-uieHoB CoBeTa EBpomnbl MOBTOPHO paccMOTpeTh Bee Je-
J1a, TJIe, BO3MOXKHO, pedb HIET O MOJUTHYECKHUX 3aKJIFOUEHHBIX, C TPUMEHEHUEM BhIIIETIEPEUNCIIeH-
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HBIX KPUTEPUEB U, B 3aBUCUMOCTH OT PE3yJbTaTOB, TUOO OCBOOOIUTH TAaKUX 3aKIIOYEHHBIX, JINOO
MIPOBECTH MOBTOPHOE CyeOHOe pa3duparenscTBoy [8, c. 42].

[Tomy4nock, YTO criepBa JHIO MPU3HACTCS «ITOJUTHUYECKUM 3aKIIOUYEHHBIM» 10 MPUYHHAM
HECIPaBeJIMBOIO Cy1e0HOro pa3zdoupaTenbCTBa, HECOPA3MEPHOCTH U JIUCKPUMHHALMOHHOCTH JIH-
1IeHus1 cBOOOJIbI, a 3aTeM Mpejasaraercs MPOBECTH HOBOE CyleOHOe pa3OupaTesbCTBO Ul MOJ-
TBEPKACHUS TOJIOCIOBHBIX 3asBJICHUH.

W3 copepxanust Pe3omronnu BUJIHO, YTO BCE OCHOBAHUSA JUISl NPU3HAHUS JIMLA «IOJIUTHYE-
CKUM 3aKIIIOYCHHBIM» CBSI3BIBAIOTCS C «IOJUTUYECKUMH MPUYUHAMIY U «OJUTUYECKUMU MOTHBA-
MU BJacTeil», OJTHAKO CBS3b 3Ta ONPEIENIAETCS MPOU3BOJILHO. A TOYHEE, METOJHMKA OINPENeICHUS
«MOJIUTHYECKUX NPUYMH M MOTHUBOBY, J1a M COJEpKaHHE ATUX MOHATHN B Jlokiane u Pesomtonun
HE OIPEJIEJIEHBI, YTO UCKYCCTBEHHO MOPOXKIAET BOSMOKHOCTH IS IPOU3BOJIBHBIX TPAKTOBOK H YT-
BEPKACHUH, HAOII0JaeMbIX IIPU KAXKIOM CIIydae MOSBICHUS «IOJTUTHYECKUX 3aKITIOUEHHBIXY.

OTO OJ]Ha CTOPOHA BOIIPOCa, a Apyras 3aKJ0YaeTcs B TOM, 4TO JIH00O0M BUA YeI0BE4ECKOM
JeSITeIbHOCTH HE 3aCTPAXOBaH OT OUIMOOK U 3J70yNOTpeOIeHUH, YeMy CBUAETENbCTBO OTMEHEHHBIE
IIPUTOBOPSI 1ociie 0TOBITHS 20 IETHUX CPOKOB JIMILIEHHSI CBOOOBI B TAKUX «OIUIOTAX JAEMOKPATHI»
kak CIIA, Benuko6purtanus, @panuus u ap. IMenu MecTo 1 Ka3HU HEBUHOBHBIX, OCYXKAECHHBIX 110
NPUYMHE OIMOOK WJIM 3JI0yNOTPeOJICHNH MpeacTaBUTeNel CyqeOHbIX W MPaBONPUMEHHUTEIBHBIX
OpTaHoB.

JIeliCTBUTENHHO, TI0 OOJIBIIOMY CUETY 3a OIIHOKH U 3JI0yMOTPEeOICHUsI CBOUX MPEICTABUTEICH
JOJDKHO OTBEYATh TOCYJApCTBO, YTO OHO M JIEJAeT, BHIIIAUYMBAs KOMIEHCAIIUN MOCTPAIABIIUM C
MOCTIEIYIOIUMH PErPECCHBIMU TPEOOBAaHUAMM K BUHOBHBIM, IPEACTABISACT MMCbMEHHBIC U YCTHBIE
W3BUHEHMS.

OpnHako, 3TO HE 03HAYaeT, YTO IOCYIAapCTBO MPU ITOM SBISETCA COYYaCTHUKOM COBEpPILICH-
HBIX HapyIIEHUH U 370ynoTpebeH i, TOCKOJIBKY KOMY-TO Takoe MmpeacTaBisercs. B m. «e» cr. 3
Pe3omtonuu Ne 1900 uMEHHO Tak M yKa3aHO, YTO €CJIM KOMY-TO Ka)keTcs (IIpescTaBisiercs (CHOCKa
HaIllla)), 4TO JIMIIEHNUE CBOOOIBI CTAJIO PE3YIBTATOM OYEBHIHO HECIPABEIITUBOTO pa3OnpaTeNIbCTRa,
CBSI3aHHOTO C MOJUTHYECKUMH MOTHBAMH BIIACTEH, TO JIUIO MPHU3HAETCS ITOJUTHYECKUM 3aKITFO-
YeHHBIMY [ 8, . 42].

I[Tpu o1OM, B 1.II. «D», «C» U «0» TOBOPUTCS O MONUTHYCCKUX MPUIMHAX U MOTHBAX HEMPaBO-
MEpHBIX NEHCTBUI M pelleHu, 0JJHAKO BJIACTh KaK TaKOBas HE YIMOMMHAETCs. Mexny TeM, Helpa-
BOMEpHBIE JACUCTBUS U PELICHUs MPEJICTABUTENs BJIACTH, COBEPIIMBIIETO HENPaBOMEpPHbIE JIEHCT-
BUS U3 JIMYHBIX KOPBICTHBIX, KAPbEPHBIX U MHBIX MPUYUH U MOTHBOB HE MOTYT CUHUTAThCS UMEIO-
IIMMHU TTOJIMTHYECKYIO TMOOIUIEKY, YTO B KaXK10M KOHKPETHOM CIlydae MOAJIEKHT IOATBEPKICHUIO
WJIA OTIPOBEPKEHHIO.

B Pesomronnu Ne 1900 u Toxnane r-Ha K. Iltpaccepa He roBopuTcs, 4TO cleayeT NOHUMAaTh
MOJ| «ITOJTUTUYECKUMH TMPUYUHAMMUY» U «IIOJUTHUYECKUMH MOTUBaMuy». Jlumb B 1. 10 pazgema 3.2.
Jloknazma oroBapuBaeTcs, YTO MOJUTUICCKIM MOTHBaM JHUCCOHUPYET JIMYHAS BBITOZA, OJHAKO IO-
HSTHE MOCTIeIHEeH TaKkkKe He pacKphIBAeTCs.

Onnaxo, He3aBUCUMBIMU 3KcriepTamu CoBeta EBpombl U psioM MpaBO3AIUTHUKOB MPEIIOMKE-
HbI COOCTBEHHBIE CXOXKHE Ne(PUHUILIMN MOHATHH «ITOTUTUYECKUE TPUUUHBD U «TTOIMTUYECKUE MOTH-
BbI», XOTSl U OHU SBJISIFOTCS HEOAHOPOJAHBIMU. Tak, «... MOJ MOJIUTHYECKUMH MOTHUBAMHU BJIACTH...
MTOHUMAIOTCSI MOTHBBI MTPEJICTABUTENEH BIACTH, CIIOCOOHBIX TIOBJIHATH HA JACHCTBUS U PEIICHHS TIpa-
BOOXPAHUTEJBHBIX OPTaHOB M Cy/a, CBSI3aHHBIC C X CTPEMJICHHEM K YIPOYECHHUIO WM YCTPAIICHUIO
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NpeACTaBUTENICH WHBIX MOJIUTHYECKUX TEUEHHI, K CO3/IaHMIO WM MOJACPKAaHUIO B OOLIECTBE OIpe-
JIETICHHBIX HACTPOCHUH, K OTHEMY WIIM IIPHOOPETEHHIO TOCYAAPCTBEHHOM COOCTBEHHOCTI [6].

Kak BuaHO, nanHas GopMyJIMpOBKa OTAENSET MPABOOXPAHUTENbHBIC OPTaHbl U Cy/A OT Hpe.-
CTaBUTEJIEH BJIACTHU, MOTHUBBI U NPUYUHBI AEHCTBUM U PELIEHUH KOTOPBIX CLIOCOOHBI OTHECTH JIMLIO
K [TOJIUTUYECKUM 3aKJIFOUCHHBIM.

B apyrom ompeneneHuu «... MOJA HNOJUTHYECKMMHU MOTHUBAMH... ITOHMMAIOTCS BBISIBIEHHOE
1100 J0Ka3aTenbHO 000CHOBAaHHOE HE OTBEYAIOILEE 3aKOHY BIMSHUE HA MPUHATUE PELICHUN (Iei-
CTBHsI WK Oe31eiicTBHE) MTPABOOXPAHUTEIbHBIX OPTaHOB, X JOJKHOCTHBIX JIMI] B IIEJISX: yIpoUde-
HUS TMOO0 COXPaHEHUS MOJUTUYECKON MM SKOHOMUYECKOH BIACTH OTACIBHBIX JIUI, TPYII U TOCY-
JApPCTBEHHBIX MHCTUTYTOB; MPEKpAIlCHUE WM U3MEHEHHE XapaKTepa 3aKOHHOM JOJKHOCTHOM, 00-
[IECTBEHHO-TIOJIUTUYECKOHN MIIM MHON JAEATEIBHOCTH MPECICTyEeMOro JIUIa JINO0 TPEThUX JIHIL, OTh-
ema, mepepacipeesieHus, MPUOOPETCHU YaCTHOW WM KOPIOPATUBHOW COOCTBEHHOCTH B IOJIB3Y
rocyJapcTBa Ju00 TPETbUX IOPUANYECKUX M (PU3MYECKHX JIML]; OCYIIECTBICHUS MAacCOBBIX KamIla-
Hull 1o 6opbOe ¢ OT/ENBbHBIMM BHIaMH IIPAaBOHAPYIIEHUH, COBEPIIAEMbIX OIPEEICHHBIMHI KaTero-
PUSAMH WK TPpyHIamMu JUI [6].

U B 3TOM cilyuyae, JOJKHOCTHBIE JIMLIA PAaBOOXPAHUTENIBHBIX U CYyJ€OHBIX OPraHOB K «HOCH-
TEJSIM» MOJUTHYECKUX MOTHUBOB U MOJUTHUUYECKUX MPUYMH BJIACTEH HE OTHECEHBI, BJIACTh paccMmar-
pHUBaeTCsl Kak BBIIECTOsIIEe 00pa30BaHKe, a JODKHOCTHBIC JIMIA TIPAaBOOXPAHUTENBHBIX U Cye0-
HBIX OPraHOB KaK MCIIOJIHUTEIN MOTHUBOB U IIPUYUH BJIACTH.

B KOHTEKCTE M3J70KEHHOI'O OIpE/EICHHbI HHTEPEC MPEACTaBIAIOT KPUTEPUH, pa3padoTaH-
Hble 1o nopydenuto OOH 6b1BmnM [Ipencenarenem EBponeiickoil komuccuu 1o npaBam 4enoBeKa
Kapnom Ore Hopraapnom, KOTOpbIH B UuCIlie IPOYUX OTHEC K TAKOBBIM MOTHB NPECTYIHHUKA, T.€.
ObUIO JIM MPECTYIUIEHUE COBEPIICHO 0 MOJUTHYECKUM (HAaIpUMep, AJIs JTOCTUXKEHUS WU MPeloT-
BpAlllEHHUs JIOCTH)KEHUS IeJIel MOJIUTUYECKON OpraHu3alel, yupekJAeHHeM WM OpraHoM) WIH
JUYHBIM MOTHBOM; CBSI3b MEXJy IPaBOHAPYIIEHUEM U IpeciieyeMOoil MOJUTHYECKON 1eNblo, Ha-
MIpUMEp, HEMOCPEACTBEHHOCTh CBSA3H WX MPONOPLHMOHAIBHOCTh MEX1Y IPECTYIIEHUEM U IIpeciie-
JyeMOHl 11eJIbI0; BONPOC, ObUIO JIU JIEHUE COBEPILEHO BO MCIIOJHEHUE MPHUKa3a WK C CaHKIUU 3a-
MHTEPECOBAaHHOW OpraHU3aliuy, YUPEKIEHUS WIK opraHa u ap. [6].

Takum 06pa3zoM, MOXKHO YTBEPKAATh, UTO MOHATUS «TOJIUTHUECKUE TPUUYUHBD) U «IOJTUTHYE-
CKHE MOTHBBI» HOJUIEKAT KOHKPETU3ALMH, TTOCKOJIBKY CYILECTBYIOILIME ONpPEENIeHUsI YpeBaThl He-
OJTHO3HAYHBIM TOJIKOBAaHHEM.

Pezomonnst ITACE Nel900 He conepxut npouenyp TpaHchopMaliy LA, 10103pEBaeMOro
B COBEPILICHUH MPECTYIUIEHUS J1M0O0 MPU3HAHHOTO BUHOBHBIM (IIPECTYITHUKOM) IO PEIIEHUI0 Cy/a,
B «IIOJIMTUYECKOIO 3aKJIIOYEHHOroy». JIuiib B cratbe 5 oTMmeuaercs, 4to «AccamOest mpeiaraer
KOMIIETEHTHBIM OpraHaM BC€ rOCyAapCTB-4jieHOB EBpOIbI MOBTOPHO paccMOTPETh Bce Jiena, Iie
BO3MOXKHO, pe€4b HAET O MOJUTHYECKUX 3aKIIOUYEHHBIX, C IPUMEHEHUEM BbIIIECTIEPEUNCICHHBIX KPU-
TEpPHUEB U, B 3aBUCUMOCTHU OT PE3yJIbTaTOB, JMOO OCBOOOAUTH TaKUX 3aKIIOUYEHHBIX, JTUOO MPOBECTH
MIOBTOPHOE Cye0HOE pa3oUpaTeIbCTBOY.

Wtak, «BO3MOXKHO», T.€. MOXKET ObITh WM He ObITh. OpUTrHHANIbHAS YCTAHOBKA JUIS MPEIu-
canus!

Cornacno «Jloknana» r-Ha K. Illtpaccepa, anropuTm NosSBICHUS «TOIUTUYECKUX 3aKIIIOYECH-
HBIX» COCTOUT U3 CJIEIYIOIINX B3aUMOCBS3aHHBIX 3TANoB (IIPOLEAYp):

- «... T€, KTO YTBEP)KIAeT, YTO KOHKPETHBII YEJIOBEK SIBJISETCS MOJIUTHUYECKUM 3aKIJIIOUYEH-
HBIM, JJOJKHBI TIPEJCTABUTh COOTBETCTBYIOIINE MAaTEepPHAIIbI 10 I€TY»
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- «... DTH MaTepHaJlbl 3aTEM MEPEAAIOTCS COOTBETCTBYIOIIEMY TOCYIAapCTBY. ..)»,

- «... KOTOpPOE B CBOIO OY€pE/lb, UMEET BO3MOXHOCTb IIPEICTABUTh JOKA3aTENbCTBA, OIIPOBEP-
raroIIne 3TH YTBEPKICHUS.

- «... YTBEPXJACHHE O TOM, YTO JIHIIO SIBJISETCS <IIOJIUTUYECKUM 3aKIIOUYECHHBIMY», TOJIKHO
OJITBEPIKIaThCS JoKa3aTeapcTBaMu prima facie...»

- «... TOCYJIapcTBO 0053aHO J10Ka3aTh, YTO 3ajiepkaHue ObLIO MPOU3BEACHO B MOJHOM COOT-
BercTBuM ¢ TpeOoBanussMu EKIIY B muTepnperannu Eppomneiickoro Cyna mo mpaBaMm 4eoOBEKa,
HACTOJIBKO, HACKOJIBKO 3TO KacaeTcs CYIIECTBa Jejia, YTO ObLIN COOJIOAECHBI TPeOOBaHUS MPOIIOP-
[IUOHAIBHOCTH M HEAUCKPHUMHHAIINH, ¥ YTO JIMIIEHUE CBOOO/BI SBUJIOCH PE3yJIbTATOM CIIPaBEIIIH-
BOT'O CyJeOHOTO pa30oupaTeIbCTBa»

- «... €CJIM TOCYJapCTBO-OTBETYHK HE MOXET JI0Ka3aTh, YTO JIHMIIO JIUIIEHO CBOOOIBI B TOJTHOM
cootBeTcTBUM ¢ Tpeboanusmu EKIIY B untepnperanuun Eponeiickoro Cyzaa o mpaBam 4esioBe-
Ka, HACTOJIbKO, HACKOJBKO 3TO KacaeTcs CYyILeCTBa Jeia, 4To ObuiM cOOMI0IeHBI TPeOOBaHUS MPO-
MOPLUUOHAILHOCTH U HETUCKPUMHUHALIMU, U YTO JIMIIEHHUE CBOOOIbI SBUIIOCH PE3YIbTATOM CIPABE-
JUBOTO CyneOHOro pa3dHpaTeNbCcTBa, 3aUHTEPECOBAHHOE JIMIIO CYMTAETCS MOJUTHUYECKUM 3aKITIO-
YEHHBIM

- «JIuna, ynoiHoMO4YeHHbIE YCTAaHOBUTD MOJIMTHUECKUN XapaKTep COAEp KaHMsI O] CTpaykeH,
MOTYT TaKXe MpUMeHsATh mutatis mutandis, npeuenentnoe npaBo EBporneiickoro Cyna no dakru-
YECKUM BbIBOJIaM B CIIy4asiX, KOIJia TOCYAapCTBO-OTBETYMK OTKA3bIBAETCS COTPYAHUYATh U IIPEIOC-
TaBUTH JJOKYMEHTHI WJIH JAPYTYI0 HH(OPMAIHIO, HAXOSIIYIOCS B UCKITIOUUTEIIEHOM PACTIOPSIKCHUH
BJIacTE» [2].

PaccmoTpuM kM3HECTIOCOOHOCTH OMUCAHHBIX MPOLEAYpP B aHATIOTUYHOW MOCIEI0BATEIbHO-
CTH.

Kak mpaBuiio, MHHIIMATHBA B IPU3HAHKH JIMIIA «TOJUT3AKIIOYCHHBIMY MPUHAIICKHUT TPaBO-
3alUTHBIM U NAPTUWHBIM OpPraHU3alysaIM, HUHBIM 00bEeIMHEHUSM MOJUTHYECKOIO TOJIKa U T.I. B mo-
clleTHEEe BpEMS, Y3PEB B CTATyCE «IOJIUTHUECKUN 3aKIIFOUEHHBIN» BO3MOKHOCTh OCBOOOXKIEHUS OT
HaKa3aHWs WIK COKPAILlEHUsI €ro CPOKOB, pabOTy B 3TOM HAIpaBJIEHUU HAUMHAIOT CAMU apeCTOBaH-
HbIE UM OCYXKIEHHbIE, UX POJACTBEHHUKH U 3alIUTHUKN-aABOKATHI.

JIr000i1 MpOABUHYTHIN KapMaHHUK MOXET 3asiBUTh, YTO YKpasl HOPT(eab U3 HABOPOUEHHOTO
«Mepceneca» U3 MOJUTHUECKUX COOOpaXEHUH B 3HAK MPOTECTa MPOTUB HECIPABEIMBOCTH, KOP-
PYILUH, TOJABIEHUS CBOOO U T.1I.

HcTtopus 3HaeT MHOTO MOAOOHBIX KCIPOINPUATOPOB, HEKOTOPHIE U3 KOTOPHIX B MOCIENYIO-
IIIeM BO3IVIABUJIM MApTHH, TOCYAAPCTBA M MPABUTENIBCTBA, IPUYEM YOEKICHUNH CBOMX HE CMEHWIIH.
Kaxk ne mpeneaent?

Bo BcsixkoMm ciydyae moyBa JUIsi MHUIMUPOBAHUS Ipoliecca O MPU3HAHUM JIMIA TOJUT3aKII0-
YeHHBIM HaJIMLO. MBI HE yTPUPYEM, a UCXOIUM JIUIIb U3 MOSACHUTEIBHOTO MEMOPaHAyMa.

B «/loxnane» He roBopuTCs, KOMY JOJKHBI OBITH MPEACTABICHBI COOTBETCTBYIOIUE MaTe-
pHaJIbl 1O JIey Nepes epefadeil X rocy1apcTBy U Kakue JTOKYMEHTBI K TAKOBBIM OTHOCSTCS. Tem
HE MEHee, CIIOKMJIACh MPAaKTHKa, COTJIaCHO KOTOPO MOAOOHBIE MaTepHajbl MMOCTYNAIOT B HALUMO-
HaJIbHBIE MTPABO3AIMTHBIE OPraHU3AIUH, CIICIHATM3UPYIOIIUECS Ha MTPOOJIeMe MOIUT3aKIIOYEHHBIX
U BEAYUIME UX YUET C NOCIEAYIOUM IEPUOIUYHBIM OTJIallIEHUEM COCTaBIEHHBIX CIIUCKOB [1].

B psne cnydaeB, oOpalieHUs] 0 MPU3HAHUU JIUIA MOJIUTUYECKUM 3aKIIOYEHHBIM MOCTYHAIOT
HEMOCPEACTBEHHO B MEXK/IYHAPOIHbIE HHCTUTYTHI UEJIOBEYECKOTO U3MEPEHUS, KOTOPhIE KOOPAUHU-
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PYIOT CBOM JIEUCTBHSI C OT/ACIbHBIMUA HAIMOHAIBHBIMU MPABO3ALIUTHBIMU OPTaHU3ALUIMHU, B 3aBU-
CUMOCTH OT YCTOSIBIIIMXCSI CBSI3€M U CIIOKUBIINXCSI CUMIIATHH.

Matepuranamu o Jeny sIBISI0TCSA KOIUHU MTPOLECCyaabHbIX JOKYMEHTOB (IIPUIOBOPOB, ITOCTaA-
HOBJICHUI, TPOTOKOJIOB, XOJIaTAlCTB U T.II.), IOJTYYEHHBIE OT 3alllMTHUKA-aJBOKAaTa, 10A03PEBaEMO-
ro, 0OBHHIEMOI0 UM OCYKIEHHOTO JH0O0 U3 OTKPBITHIX HHPOPMAIIMOHHBIX 0a3 MPaBOOXPaHUTENb-
HBIX WJIH CyJIeOHBIX OPTraHOB.

[IpencraBnsieTcs, 4TO 3TU JOKYMEHTHI, 3a UCKIIOUYEHUEM XOJATAWCTB 3alUThI, B MOJABIISAIO-
meM OOJBIIMHCTBE CBOEM HE OYIyT COJepaTh J0Ka3aTeIbCTBEHHYIO MH(POPMAIHMIO O MOJIUTHYE-
CKOM XapakTepe U MOJUTHYECKUX NMPUYMHAX JTUIIECHUS CBOOOIBI, OHAKO BO3MOXKHBI M SIBHBIC CITY-
yau, HallleJIII1e B OCJIeIyIoEeM OlleHKY B pemenusix EBponetickoro Cyna.

Bomnpochl 1oKa3bIBaHUS U JOKA3aTeIbCTB, SBISIOMIMECS OCHOBHBIMH IPH JIIOOOM XapakTepe
B3aWMOJICUCTBHUS, pemarTcesa B «/lokiane» HeoqHo3HayHO. Tak, ONMOHEHTAaM BJIACTEN JOCTATOYHO
NPEACTaBUTh YTBEPIKICHUS, MOATBEP)KICHHBIC T.H. 0Ka3aTelbCTBaMu «prime facie», a «... rocy-
JapcTBO 0053aHO JI0OKA3aTh, YTO 3a/iepKaHue ObLIO MPOU3BEICHO B MOJHOM COOTBETCTBHH C TpeOo-
Banusamu EKIIY B unrepnperanuu EBponeiickoro Cyzaa no npaBam 4esoBeka. .., 4To ObUIH coOITTo-
JIeHbl TPeOOBAaHUS MPOMOPIUOHATFHOCTA ¥ HEJUCKPUMHUHAIIMM, ¥ YTO JIMIIEHHE CBOOOBI SIBUIOCH
Pe3yabTaTOM CHPABEIIIMBOTO CYyIEOHOTO pa30oNpaTEIbCTBAY.

ITo yrBepxnenuto Credana Tpexcens, HamenneMy orpaxxeHue B «Jlokmane», eciu rocyaap-
CTBO HE MOKET J0Ka3aTh U3JI0KEHHBIE BBILLIE YTBEPIKICHUS, TO «... JIULO CYUTAECTCS MMOJIUTUIECKUM
3aKITIOYEHHBIMY [2].

Kak n3BecTHO, B OTHOM U3 3HaueHHH, «pPrima facie» o3Hauaet oueBHIHOE M TOCTATOYHOE J10-
Ka3aTeIbCTBO, KaXYIlleecs: JOCTOBEPHBIM IIPU OTCYTCTBHH OIPOBEPKEHUS U MPEJCTABIsEMOE B 110-
psAIKE OMPOBEPKUMOU MPE3yMIIUU «IIPU OTCYTCTBUU JI0KA3aTEIbCTB B MOJIb3y IMPOTUBHOrO». TO
€CTb, 3TO JOKA3aTEIbCTBO, JOCTATOYHOE JUIsl HaYaia MpoLecca, HO HE BCEr/Ia TOCTATOYHOE IS BbI-
HECEHUS! PeIICHHUS.

CornacHo nyHkty 13 «/loknaga», «... JIula, YIOJHOMOYEHHbIE YCTAHOBUTH MOJIUTUYECKUX
XapakTep COAEp)KaHUs MOJ CTpaxkel, MOT'YT Takke MpUMeHsATh Mutatis mutandis, mpeneaeHTHOE
npaBo EBponeiickoro Cyzaa no ¢akTHuyeckuM BBIBOAAM B CIydyasix, KOIJa rocyaapcTBO-OTBETUHK
OTKa3bIBa€TCSd COTPYAHUYATH M MPEIOCTaBUTh JOKYMEHTHI MIU JPYT'yI0 HMH(POPMAIUIO, HAXOMs-
LIYIOCSl B UCKIIFOUUTEIIBHOM PacOPS)KEHUU BIIACTEN.

IMousTrie «mutatis mutandisy» (;1at.) - ¢ 3aMeHO# TOTO, YTO MOJUICKUT 3aMEHE; C YUETOM CO-
OTBETCTBYIOIINX Pa3INuMii; C U3BMEHEHUSMH, BHITEKAIOIIUMU U3 OOCTOSATENBCTB, C COOTBETCTBYIO-
IUMU U3MEHEHUSIMU, - TIOHATHUE, MMO3BOJIAIONICe IPUMEHATH MO aHAJIOTUM penieHus: EBponeiickoro
Cyna mo mpaBaM uenoBeka [7]. B mamem ciydae, «mutatis mutandis» mpeniaraetcs mpuMeHSThH
JUIaM, YIIOJTHOMOYEHHBIM YCTAaHOBHUTD MOJIUTUYECKUI XapaKTep JHUIIEHUS CBOOOBI «... B CIyJasX,
KOI'JIa TOCYJapCTBO-OTBETYMK OTKA3bIBAETCS COTPYAHMYATh U MPEICTaBUTHh JOKYMEHTHI WU JIPY-
ryto uHGOpMaIMIO, HAXOAIIYIOCS B MUCKIIOYUTEILHOM pacropsbkeHuu Biacteit» (m. 13 «/loxna-
nay). [Tomydaercsi, 94TO €ciaM TOCyIapCTBO-OTBETUMK COTPYJHUYAET ¢ MHHUIIMATOPAMHU IMPOIecca O
MIPU3HAHUY JIUIA TOJIMTUYECKUM 3aKIFOUEHHBIM, IPEIOCTABIISET BCE HEOOXOIUMBIE TOKYMEHTHI, TO
«mutatis mutandis» npuMeHsTh Helb3s. BO-BTOPBIX, MPUMEHEHHE MPEIEICHTHOTO TpaBa U CChLIKA
Ha Te Wi uHble pemenust Epponelickoro Cyna He 0HO U ToXe. B-TpeTbux, eciiu Jaxe Kakoe-To
U0 MO0 OpraHU3alMsl CONUIETCS B CBOMX YTBEPXKIACHUSAX Ha mpereneHTsl EBpomneiickoro Cyna,
TO BOMPOC 3TUM HE MCUEPIBIBAETCS, TOCKOJBKY JOKa3aTeIbCTBEHHAs! CUjla MOJOOHBIX YTBEpXkKIe-
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HUH B CIIOpE C TOCYAapCTBOM-OTBETYMKOM HE TMPUOY/IET, a IPOTUBHBIC PacCyXIEHUs OyAyT CyOh-
E€KTUBHBIMH.

Kaxxnas ctopoHa 000CHOBBIBA€T CBOW BBIBOJIBI, IPEJCTABIISIET CBOM JOKA3aTEIbCTBA, MOPOIH
OJIHU U T€ ke, HO C pa3Hoil oleHKol. becripucTpacTHbIil apOUTP, KOTOPBIN cOcOOEH ONpeAenuTh
MIPaBOTY OJTHOM M3 CTOPOH OTCYTCTBYET, B «Pe3omonuu» u «Jlokinaae» oH He onpeaeseH, a 3To mo-
3BOJISICT HE IPUHUMATH IPOTUBHBIEC IOBOJIBI.

Opnako, Ir1aBHBIM B JIaHHOM CUTYalluu Mbl BUAUM IpoOJieMy T0Ka3bIBaHUS U JOKAa3aTeNbCTB,
KoTopass U B «Jlokmamge» u B «Pe3omonum» MUCKYCCTBEHHO KaMmyQupoBaHa OOIIMMH HECOCTOSI-
TEJIbHBIMU Y HEUCIIOJHUMBIMU YTBEPKICHUSAMHU-JIO3YHTaMHU.

Tak, HEOTHOKPATHO YMOTPEOJISISI TEPMUHBI «I0KA3aTEILCTBO» U «JI0Ka3bIBAHUE)» pa3padOTIn-
ki U «Jloknana» u «Pe30iouuny UTHOPUPYIOT MOJOKEHUSI HAlMOHAIBHBIX 3aKOHOAATENIbCTB, CBO-
TSl 9TU TIOHSTHUS JI0 )KUTEHCKO-00bIBATEILCKOTO YpoBHS. Mexay TeM, cornacHo cT. 124 VIIK Asep-
Oaiixanckoil PecniyOnuku, Joka3aTebCTBaMU 1O YTOJIOBHOMY MpeciieIoBaHUIO TPU3HAIOTCS JOC-
TOBEPHBIE JJAHHBIE (COOOIIEHUS, TOKYMEHTHI, IPEAMETHI), TIOTy4YEeHHbIE CYJIOM WU CTOPOHOU yro-
JIOBHOTO TpoIiecca. DTH COOOILIEHUS, JOKYMEHTHI M MPEeIMEThl MOTYT ObITh IPUHATHI B KaueCTBE
JI0Ka3aTeNIbCTB, €CJIM HET COMHEHUH B MX MOJIMHHOCTH, UCTOYHUKE MPOUCXOXKACHUS U OOCTOS-
TENBCTBAX TOJYYEHHUs], CIy4yau HEAOMYCTUMOCTH JI0Ka3aTeNbCTB nepedyuciensl B cr. 125 VIIK.
JlocTaToyHOCTh 10Ka3aTeNbCTB, ITpaBUjIa UX COOMpaHUs, TPOBEPKHU U OIEHKH TAKKE OMPEICISIOTCS
3akoHOM (CT. cT. 143-145 VIIK). Cormacuo ct. 138 VIIK, moka3piBaHUE COCTOUT W3 COOUpPAHUS,
MIPOBEPKH M OLICHKH JIOKA3aTEIhCTB C LEIbI0 YCTAHOBICHHUS OOCTOSITENLCTB, UMEIONINX 3HAYCHUE
JUISL 3aKOHHOT0, 0OOCHOBAaHHOTO U CIIPaBEeIINBOrO paspeuieHus ooBuHeHus. O0A3aHHOCTh JOKa3bl-
BaHUS OCHOBAHUU I MIPUBJICYCHHUS JIUIIA K YTOJIOBHOM OTBETCTBEHHOCTH U €r0 BUHOBHOCTH BO3JIa-
raercs Ha ooBunuTeNs [10].

Pu3nuecKre U IPUINYECKHE JIMIA, K KOTOPBIM MOKHO OTHECTH MPABO3AIIUTHUKOB U MIPaBO-
3alUTHBIC OPTaHMU3alliy, BIPABE MPEJCTABIATH MPEIMETHI U JOKYMEHTBI, a TaKXe YCTHBIC WIIU
MMUCbMEHHBIE CBEJICHUS, KOTOPHIE MOTYT OBITh MPU3HAHBI JI0Ka3aTeNbCcTBaMU. OHAKO, TPU3HAHNE
CBEJICHUH, TIPEJMETOB U JIOKYMEHTOB JIOKa3aTeIbCTBAMHU OCYIIECTBISIETCS OpraHaMu, OCYIIECTB-
JISIOLUMMU YTOJIOBHBIN MPOLIECC U TOJIBKO B XOJ/€ CyI0Npou3BojCTBa. Takke, coOupaHue 0oKa3a-
tenbeTB (cT. 143.1 VIIK) ocymecTBasieTcs myTeM MPOBEIEHUS TONPOCOB, OYHBIX CTABOK, BHIEMOK,
00OBICKOB, OCMOTPOB, IKCIIEPTU3, MPEIbIBICHUS IJIs1 OTIO3HAHUS U APYTUX MPOIECCYANTbHBIX AEUCT-
BUI B XOJI€ MMPEABAPUTEIHHOTO paccieoBaHus U cyaebHoro pasouparensctsa [10].

Taxum obpazom, u3 coaepxanus pazaena 3.4. «/loknana» ucxoaut, yTo Opems JOKa3bIBAHUS
BO3JIAra€Tcsl Ha rOCy1apCTBO, MOCKOIBKY «... T€, KTO YTBEPKAAET, UTO KOHKPETHBIN YEJIOBEK SBJISI-
€TCSl TMOJUTHYECKUM 3aKJIFOUCHHBIM, JTOJDKHBI MPEJACTAaBUTh COOTBETCTBYIOIIME MaTepUasbl 0 Je-
ay». O noka3aTenbCTBax M, CIEJOBAaTEIbHO, O JOKAa3bIBAHUM, U3JI0)KEHHOM MpOIEeaype HUYEro He
TOBOPHUTCS; YTO JODKHBI COACPIKATh «COOTBETCTBYIOIIME MaTepUalibl» HE oropapuBaeTcs. ['ocy-
JApCTBY-OTBETUYHUKY MPEJCTABISAIOTCS «COOTBETCTBYIOLINE MaTepuaibl», IO CYTH CBOEH conepka-
1€ BOMPOC O MPUYMHAX HEMPABOMEPHOTO OTHOIIEHUS (0OpalleHus) ¢ MOTEHIIHAIBHBIM TOJUTH-
YECKUM 3aKJIIOYEHHBIM, TOCYAapCTBO HAYMHAET OINpPaBIbIBATHCS, B PE3YJIbTAaTE YEro MpPOLEaypa C
«TIOJIUTUYECKUM 3aKITIOYCHHBIMY) 3amyckaeTcs 0e3 Kakux-TuOO OCHOBaHHWM M Joka3aTenbcTB. Kak
MPaBUJI0, TOCYAAPCTBO MPEAOCTABIISIET JOKA3aTelIbCTBA, OMPOBEPTalolIie YTBEPKIEHUS BOIPOCa,
OJIHAKO, B OOJILITMHCTBE CBOEM, OHH UTHOPUPYIOTCS, TTOCKOJIBKY OIICHHBAIOTCSI B COOTBETCTBUHU C
MOJIUTHYECKUMHU YCTAaHOBKaMH, a HE TIPABOBBIMH IOJIOKEHUSIMH, BOIIPOC TpaHCHOPMHUPYETCS B yT-
BEPXKICHHUS.
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Ecnu yopats u3 «Jloknaga» u «Pe3omonumy» BCce alOru3Mbl U MaCCaXH (BO BTOPOM 3HAUYCHUU
JAHHOTO CIJIOBA), PU3BAaHHbIE KaMy(IUPOBAaTh UCTHHHBIC LIEIH UX Pa3pabOTUYMKOB, TO OCTAHETCS
JUIIb TPUMHUTHBHASL CXeMa rpy0oro BMeIaTeIbCTBa BO BHYTPEHHUE Jelia rocyaapersa [5, ¢. 173-
184].

Tem ne menee, pezononus [IACE Ne 1900 yxe npunsiTa, 0JJHaKO, KaK CIPaBEIMBO OTMEYa-
10T a3epOailkaHCKUe UCCcieloBaTeNd, OHa He 1orMa U A7 QyHKIHOHUPOBAHUS, JOKHA OBITh J10-
MOJIHEHA PealIbHBIMU MOJO0XKEHUSIMU, HAPAaBICHHBIMU Ha JIEHCTBUTENbHYIO 3aIUTY MPaB U CBOOOT
YeJI0OBEKa, a HE IMOJUTHUYECKH aHIaKUPOBAHHBIMU CUIOMUHYTHBIMU yTBepxzaeHusmu [11, c. 112-
117].

[IpencraBnsiercs, 4TO MHULIMATHBA B 3TOM HalpaBJICHUH JOJDKHA UCXOAUTH U3 A3zepOaiimxa-
Ha, YTO CMETET CIEKYJISTUBHBIE MHCHHYAIlMM B Halll aJ{pec, MOKaKET UCTUHHYIO 3aUHTEPECOBaH-
HOCTB B PEIICHUH MTPOOJIEMBbI, HATMYUE MMOTEHIIMAIIA JIJIsl 3TOTO.
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