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Some aspects of the termination of ownership
by the will of the owner

Abstract: The institution of property rights in civil law has always been given significant at-
tention, and this is not without reason, and this is primarily due to the importance of property rights
to the civil legal system, as well as the role it plays in civil circulation in modern times. The proper-
ty right is considered the main legal condition and result of normal property turnover by strengthen-
ing the economic relations that form the material basis of society. All this determines the relevance
of the study of the institution of property rights and the continuous interest of researchers in it.

The protection of property rights must be stable and robust. One of the most important prin-
ciples of civil law is the principle of inviolability of property and its protection by the state. This is
directly stated in Article 13 of the Constitution of the Republic of Azerbaijan. The economic well-
being of the country and, therefore, the development of society depends more on the strength, sta-
bility and security of property rights, especially private property. The legislative regulation of rela-
tions of termination of property rights, rules of termination of property rights is aimed at ensuring
its continuity and stability. In this regard, in the mechanism of termination of subjective property
rights, property rights, including study of the institution of termination at the request of the owner is
of particular importance.

Certain studies on some aspects of the subject have been conducted in the Russian Federation.
Thus, in 2004, Y.M. Denisevich “Unilateral transactions in the civil law of the Russian Federation:
Concept, types and meaning”, Y.V.Sukhanova in 2009, “Refusal of subjective civil rights”,
Y.[.Burtovaya in 2011 “Termination of property rights at the will of the owner in the system of
grounds and methods for terminating subjective property rights under the legislation of the Russian
Federation” defended their dissertations.

At the same time, the application of this institution and relevant legislative norms in the national
civil law science is not sufficiently developed. There are no specific monographic studies on this
issue. In textbooks and commentaries, issues of termination of property rights are usually limited to
a brief description of individual grounds of termination of property rights, or only certain aspects of
the institution of termination of property rights are studied. Such a situation, of course, does not cor-
respond to the theoretical or practical significance of the institution of termination of property
rights. In this regard, the mechanism of termination of ownership by the owner's own will, especial-
ly as a result of alienation and refusal of the owner, termination of subjective property rights, classi-
fication of legal facts on the grounds and methods of termination of property rights; legal facts ter-
minating property rights, including legal facts - grounds for termination and legal facts - justifica-
tion for distinguishing between methods of terminating property rights; Determining the legal es-
sence of expropriation, terminating the subjective property right during expropriation justifying the
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resolution of controversial issues related to the subject of expropriation, studying the problems of
whether expropriation is possible only through the voluntary activity of the owner or whether it is
possible to expropriate property rights by force is of theoretical and practical importance. Thus,
many controversial issues of practical importance related to the termination of subjective property
rights by the owner's will require the solution of the science of civil law.

Key words: property; the right to property; ownership; possession; economic relations; ma-
terial goods; intangible benefits.
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Miilkiyyatcinin iradasi ilo miilkiyyat hiiququnun xitam olunmasinin bazi cohatlori

Xiilasa: Miilki hiiquqda miilkiyyat hiiququ institutuna homiso miihiim diqqat yetirilmisdir vo
bu sobabsiz deyildir vo bu, ilk ndvbado, miilkiyyst hiiququnun miilki hiiquq sistemi ii¢lin
ohomiyyat, eloco do miiasir dovrds miilki dovriyyads oynadig: rol ilo baghdir. Miilkiyyet hiiququ
comiyyatin maddi osasini toskil edon iqtisadi miinasibatlori méhkomlondirmiklo, normal omlak
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dovriyyesinin osas hiiquqi sorti vo naticasi sayilir Biitiin bunlar miilkiyyat hiiququ institutunun
Oyronilmosinin aktualligini vo todgiqatcilarin ona davamli maragini sortlondirir.

Miilkiyyat hiiquglarinin miidafissi sabit vo mohkom olmalidir. Miilki hiiququn on miihiim
prinsiplorindon biri miilkiyyotin toxunulmazlig1 prinsipidirve dévlst torofindon miidafio olunmasi
prinsipidir. Bu, Azorbaycan Respublikasi Konstitusiyasinin 13-cii maddesindo bilavasito tasbit
olunmusdur. Olkonin iqtisadi rifah1 vo demoli, comiyyotin inkisafi daha c¢ox miilkiyyot
hiiquglarinin, xiisuson do, xiisusi miilkiyyotin giiclindon, sabitliyindon vo tominatindan
asilidir.Miilkiyyat hiiququna xitam verilmosi miinasibatlorinin, miilkiyyst hiiquqglarina xitam
verilmoasi qaydalarmin ganunvericiliklo tonzimlonmasi onun davamliligint vo dayanigligini tomin
etmaya yonalmisdir. Bu baximdan subyektiv miilkiyyat hiiquglarina xitam verilmasi mexanizmindo
miilkiyyat hiiququna, o ciimlodeon miilkiyyst¢inin istoyi ilo xitam verilmasi institutunun dyronilmasi
xiisusi ohomiyyaot kosb edir.

Rusiya Federasiyasinda mdvzunun bozi aspektlori iizro miioyyon todqiqatlar aparilmisdir.
Belo ki, Y.M. Denisevi¢ 2004-cii ildo “OaHOCTOpOHHHE CIETKH B TpaXXAIaHCKOM IpaBe Poccuiickoii
Oenepanun: Ilonstue, Buasl u 3HadeHue” movzusunda, Y.V.Suxanova 2009-cu ildo “Otka3 ot
CyOBEKTUBHBIX TpaaaHckux npas” mdvzusunda,Y.l.Burtosas 2011-ci ilds “TIpexpamenue npasa
COOCTBEHHOCTH MO BOJIE COOCTBEHHMKa B CHCTEME OCHOBAaHMH W CHOCOOOB TpEKpareHHs
CyOBEKTUBHOTO TIpaBa COOCTBEHHOCTH II0 3aKOHOIATeNbCTBY Poccuiickoit ®Denepanuun”
movzusunda dissertasiya islori miidafio etmislor.

Eyni zamanda, bu institut vo miivafiq qanunvericilik normalarinin totbiqi milli miilki hiiquq
elmindo yetorinco inkisaf etmomisdir. Bu masolo ilo bagli xiisusi monoqrafik todqiqatlara rast
golinmir. Doarsliklords vo sorhlorde miilkiyyst hiiquqglarina xitam verilmasi masololori, adoton,
miilkiyyot hiiququna xitam verilmosinin ayri-ayri asaslarinin qisa tosviri ilo mohdudlasir, yaxud
miilkiyyst hiiquglarina xitam verilmasi institutunun yalniz miisyyon aspektlori dyronilir. Bu ciir
voziyyat miilkiyyat hiiquqglarina xitam verilmasi institutunun no nazari, no do praktiki ochomiyyatina,
olbatto ki, uygun golmir. Bu baximdan miilkiyyato xitam verilmosi mexanizminin, miilkiyyatcinin
iradosi ilo, xiisuson, miilkiyyat¢i torofindon 6zgoninkilosdirilmo vo hiiqugdan imtina naticosindo
subyektiv miilkiyyot hiiquglarina xitam verilmosi, miilkiyyst hiiquglarina xitam verilmasinin
osaslar1 vo isullan iizro hiiquqi faktlarin tosnifati, miilkiyyst hiiquglarina xitam veran hiiquqi
faktlarin, o climlodon hiiquqi faktlar - xitam vermo osaslari vo hiiquqi faktlar - miilkiyyot
hiiquglarina xitam vermo TUsullar1 arasinda forq qoymagin zoruriliyinin osaslandirilmasi,
ozgoninkilogdirmonin hiiquqi mahiyystinin miioyyan edilmesi, 6zgoninkilogdirilme zamani
subyektiv miilkiyyst hiiququna xitam verilmoasi, 6zgoninkilosdirmo predmeti ilo bagli miibahisali
masalalorin hallinin asaslandirilmasi, 6zgoninkilogdirmonin yalniz miilkiyyst¢inin koniillii horakati
ilo vo ya milkiyyst hiiquqlarinin zorla 06zgoninkilogdirilmasinin miimkiin olub-olmamasi
problemlarinin dyronilmasi nazari va praktiki shomiyyat kasb edir. Belalikls, miilkiyyatcinin iradasi
ilo subyektiv miilkiyyat hiiquqlarina xitam verilmasi ilo bagli praktiki shomiyyat kasb edon bir ¢cox
miibahisali masalalor miilki hiiquq elmi torafindan hollini tolob edir.

Acar sozlar: miilkiyyst; miilkiyyst hiiququ; asya hiiququ; amlak; igtisadi miinasibatlor; maddi
nemotlor; geyri-maddi nematlor.

Osya hiiquqlarinin anlayis1 vo xiisusiyyatlori ilo bagli sonsuz elmi miizakirslor aparilsa da, heg
kim asya hiiquglarinin mazmununun ganunda imperativ sokilds tosbit edilmali vo eyni subyektiv
dasinmaz hiiququn biitiin sahiblori ii¢lin eyni olmalidir fikri izro miibahiso etmir. Buradan belo
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mantiqi natica dogur ki, asya hiiquqlarina xitam verilmosinin asaslari qanunla miiayyan edilmali vo
toroflorin raziligt ilo 6zbasina doyisdirilo bilinmomalidir. Miiasir qanunvericilikdo belo mdvqe
yalniz miilkiyyat hiiququna miinasibatds qorunub saxlanilir. Mahdud asya hiiquglarina miinasibotda
ganunverici o qador do ardicil deyildir. Miiasir ganunvericilik sistemindos asya hiiquqlar1 sisteminin
olmamasi ilo bagli olan {imumi qlobal problem tobii olaraq onlarin xitami tiglin osaslari
prognozlasdirir. Bu, mohdud osya hiiquglarinin xitam olunmasi ilo bagli miinasibatlorin hiiquqi
tonzimlonmasinin demok olar ki, tam olmamasinda ifado olunur [5].

Hiiquq miinasibatlorinin, o ciimlodon miilkiyyot hiiquq miinasibotlorinin dinamikasinin
elementlorindon biri onun xitam olunmasidir. Hiiquq miinasibatlorinin xitam olunmasi qoti vo ya
sorti ola bilor. Miilkiyyat¢inin 6limii ilo Omiirliik sahiblik hiiququna xitam verilmasi, soxsin
hiiququnun miilki dovriyyaden ¢ixmasi bas verdikds hiiquq miinasibatlari goti surotds xitam olunur.
Lakin ogor hiiquq bir soxs li¢lin xitam olunmasina baxmayaraq, digorino ke¢misdirso, o zaman
hiiquq miilki dovriyyadon ¢ixmadigindan, hiiquq miinasibatinin xitami deyil, hiiquq miinasibatinin
doyismosi bas vermis olur. Bu konteksdo hiiquq miinasibotlorinin xitam olunmasma miivafiq
subyektiv  hiiququn miilki dovriyyads olub olmamasi ndqteyi-nozorindon baxilmasi
moqsadomiivafiq sayilir.

Umumiyyaetls, subyektiv miilki hiiququn xitam olunmasi onun strukturunun pozulmasi zamani
bas veran, notico etibart ilo elementlori arasinda hiiquqi olagonin pozulmasi, toroflorin hiiquq vo
vozifolorinin aradan qalxdigini ehtiva edon miilki hiiquq miinasibotlori nozords tutur. Subyektiv
miilki hiiququn logvi anlayis1 miivafiq hiiququn subyektdon ayrilmasi, solahiyyatli soxs torafindon
qanunla miioyyon edilmis miioyyon horokatlori yerino yetirmok vo vozifoli soxslordon miivafiq
davranis tolob etmok ii¢iin solahiyyatli subyekto verilmis imkanin itirmasi basa disiiliir. Subyektiv
miilkiyyot hiiququnun miitloq xarakteri onun xitam olunmasinin miisyyan spesifikliyini miioyyon
edir. Bu, yalniz hiiquqi miinasibatin strukturunun obyekt vo solahiyyatli soxs kimi elementlors tosiri
noaticasindo mohv oldugu zaman miimkiindiir. Bu, asagidaki hallarda bas verir: 1) miilkiyyat hiiququ
obyektinin 6liimiinun vo ya mohvinin bas vermosi; 2) solahiyyatli subyektin doyisdirilmasi; 3)
miilkiyyatcinin - vatondasin 6limii va ya miilkiyyat¢inin - hiiquqi soxsin logvi [4].

Miilkiyyat hiiququnun soxsin bir sey lizorindo qeyd-sortsiz, qeyri-mohdud, tam hokmranlhigi
kimi sorh edilmosi realligla ziddiyyet toskil edir. Bels ki, istonilon subyektiv hiiququn, o ctimloden
miilkiyyat hiiququnun &z hiidudlar1 vardir. Burada D.I.Meyer torofindon subyektiv miilki hiiququn
dork edilmosindo birinci yera qoyulan azadliq aspektino digget yetirmoliyik. Alim yazirdi ki,
hiiququn mahiyyati comiyyotdo yasayan insanin azadliginin dlgiisiidiir. Insan hiiququnu toskil edon
azadliq olgiisiidiir. Demali, miilki qanunvericiliyin vozifasi insan azadlifinin keg¢o bilmoyacoyi
hiidudlar1 miioyyen etmokdir. Istonilon hiiquq “sonsuzluga qader parcalana bilor” vo buna goro do
ganun yalniz votondaglarin azad foaliyystinin sorhadlorini miioyyon etmoyo qadirdir. ©ks halda,
sahibinin “osyasini havaya atmagq, firlatmaq, yoxlamaq vo s.” hiiququna malik oldugunu gostormok
lazimdir. Hiiquq todbir anlayisidir, azadligin mohdudlagdirilmasidir ki, mohdudiyyst anlayisi hiiquq
anlayisinin 6ziindadir; miilkiyyet hiiququ hiiququn yalniz bir noviidiir [3].

Miilkiyyst hiiququ miinasibatlorinin strukturunda doyisikliklorin noticolori hor bir halda
aragdirilir. Miilkiyyet hiiququ vo miivafiq miilkiyyet hiiquq miinasibatlori asagidaki hallarda xitam
olunur:

1) miilkiyyotcinin 6z hiiququndan imtina etmasi (Azorbaycan Respublikast Miilki
Macallasinin 204-cii maddosi);
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2) miilkiyyot hiiququnun basqa soxso 0zgoninkilosdirilmasi (mosalon, alqi-satqi miigavilosi
iizra (Azarbaycan Respublikasi Miilki Macallasinin 646-c1 maddasi);

3) soxsin Oz iradssine zidd olaraq miilkiyyat hiiququnu itirmasi (mesalon, rekvizisiya ilo
olagadar (Azorbaycan Respublikasi1 Miilki Macallosinin 209-cu maddosi);

4) miilkiyyot hiiququ obyektinin Oliimiiniin bas vermosi vo ya mohv olmasi (Azorbaycan
Respublikas1 Miilki Macallasinin 203.1-ci maddasi);

5) miilkiyyat hiiququ subyektinin 6lmasi (hiiquq gabiliyyatinin xitam olunmasi).

Sivil vatondas comiyyati vo bazar iqtisadiyyat1 olan dovlotlorde miilkiyyst hiiquqlarina xitam
verilmosinin on tobii vo genis yayilmis mexanizmi miilkiyyat¢inin Oziinlin istoyi ilo subyektiv
miilkiyyst  hiiquglarina  xitam  verilmosidir. Bu, daha ¢ox miilkiyyat hiiququnun
ozgoninkilosdirilmasi soklindo bas verir. Ozgoninkilosdirmo dedikdo, miilkiyyotcinin (vo ya onun
solahiyyat verdiyi soxsin) 6z hiiququ iizorinds koniillii soroncam vermosi, miilkiyyst¢inin miilkiyyot
hiiququnun basqa soxso ke¢cmasina yonolmis irado akti basa diisiiliir. Miilkiyyotcinin iradasi ilo
miilkiyyot hiiquqglarina xitam verilmosi miilkiyyot¢inin 6ziinilin istoyi ilo sortlonmokls, subyektiv
miilkiyyot hiiquglarinin hoyata kecirilmasi noticosinds yaranan omlaka sahiblik, istifado vo
soroncam salahiyyatlorinin ayrilmasi, omlakin {izorinds tosorriifat hokmranliginin mévcudlugu vo
ticlincli soxslorin homin hokmranliq sferasindan konarlasdirilmasi, habelo omlakin saxlanmasi vo
onun tosadiifon itirilmasi vo ya tosadiifon zodelonmasi riskini dagimaq yilikiindon azad olunmasinda
ifados olunur [4].

Miilkiyystg¢inin iradesi ilo subyektiv miilkiyyat hiiququna xitam verilmasi miilkiyyst¢inin
iradosi ilo subyektiv miilkiyyst hiiququnun hoyata kecirilmosi, sahiblik, istifado vo soroncam
solahiyyatlarinin ayrilmasi, amlakin iizorindos iqtisadi hokmranliq, tiglincii soxslorin 6ziiniin iqtisadi
hokmranlig sferasindan konarlagdirilmasi, omlaki saxlama yiikiinden azad edilmasi, onun tosadiifon
itirilmasi vo ya zodolonmasi masalolari ilo bilavasito baglidir. Bu baximdan miilkiyyst hiiququna
maocburi qaydada deyil, soxsin Oziiniin istoyi ilo xitam verilmosi sivil miilki dévriyyads vo hiiquqi
dovlatdo miilkiyyat hiiquglarina xitam verilmasinin on tobii mexanizmi sayilir. Tosadiifi deyildir ki,
miilkiyyat hiiququna xitam verilmasi oksar hallarda miilkiyyst¢inin iradasi ilo bag verir.

Miilkiyyst hiiququna xitam verilmosinin asas1t vo Usulu anlayislarina moshur imkan vo
gercoklik falsofi kateqoriyalari noqteyi-nozerindon baxila bilor. Miilkiyyst hiiquglarina xitam
verilmasinin osast anlayisi miicorrod imkan anlayigindan forqli olaraq real (konkret) imkan
kateqoriyast ilo, lisul anlayis1 isa gercoklik kateqoriyasi ilo olagolondirilir. Hiiquq miinasibatlorinin
dinamikasi1 hiiquqi shomiyyat kosb edon miixtolif faktlarin bag vermasi ilo bilavasite baglidir Hiiquq
adobiyyatinda bels hallar hiiquqi fakt adlandirilir. Bu baximdan hiiquqi faktlar dedikds, ganunun vo
hiiquq normalarimin hiiquqi naticalarin, ilk névbads, miixtalif hiiquqi miinasibatlorinin bag vermasi
ilo olagolondirdiyi hoyati hallar basa diisiiliir. Hiiquqi faktin miioyyon edilmosi vo tosdiq olunmasi
hiiquqtatbigetmo orqaninin osas vazifalorindon biridir. Insanlarin iradesine miinasibat baximimdan
hiiquqi faktlar hadiso vo horokotlora tosnif olunur. Hadiso insan iradesindon asili olmayaraq bas
verir (masalon, tobii folakat, dogum, 6liim, miioyyan yas haddino ¢atma va s.). Hadiso hiiqugauygun
naticonin bas vermasinin asast sayilir. Horokotlor iso hiiquq normalar1 baximindan hiiquqauygun vo
hiiquqazidd harakatlors boliintirlor [7].

Bir qayda olaraq, eyni vaxtda bas vermayan vo qgeyri-barabar hiiquqi naticalora sabob olan
subyektiv miilkiyyat hiiququna xitam veron hiiquqi faktlar1 - osaslarla hiiquqi faktlar1 - ayird etmok
lazzimdir. Bag vermosi miioyyon soxsin miivafiq omlaka miilkiyyst hiiququna xitam verilmasino
konkret imkan yaradan hiiquqi faktlar miilkiyyst hiiququna xitam verilmasi li¢iin asasdir. Miilkiyyat
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hiiququna xitam verma iisullar1 konkret soxsin fordi olaraq miioyyan edilmis osyaya miilkiyyot
hiiququna xitam verilmosi ilo slagoli hiiquqi faktlardir. Sonuncunun baslangict miilkiyyoto xitam
verilmasi anint miioyyon edir.Basqa sozlo, bas vermosi ilo miioyyon soxsin miivafiq fordi miioyyon
edilmis omlaka miilkiyyst hiiququna xitam verilmosinin konkret imkani olan hiiquqi faktlar
milkiyyat hiiququna xitam verilmosinin osas1 sayilir. Miilkiyyot hliququna xitam verilmosinin
tsullar1 1so konkret soxsin fordi olaraq miioyyon edilmis osyaya miilkiyyat hiiququna xitam
verilmasi ilo bagli olan hiiquqi faktlar sayilir.

Hiiquqi faktlarin - tisullarin baslanmasi miilkiyyst hiiququna xitam verilmasi anin1 miisyyon
edir, lakin miilkiyyat hiiququna xitam verilmasi hom hiiquqi asasin, hom ds hiiquqi faktin - Gisulun
olmasi ilo sortlonir. Belo ki, miilkiyyotcinin 6z omlakini 6zgoninkilosdirmosi zamani miilkiyyot
hiiquglarina xitam verilmasinin asast miigavilo, tisulu iso dasinar omlaka miinasibotdo ogyanin
verilmosi, daginmaz omlaka miinasibotds iso miilkiyyat hiiququnun aliciya verilmosinin dovlst
geydiyyatina alinmasidir. Miisadiro zamani miilkiyyat hiiququna xitam verilmasinin asas1 mahkomo
va ya miisadire haqqinda inzibati qaydada qabul edilmis gorar, tisul iso dasinar omlaka miinasibatds
onun gotiiriilmosi, dasinmaz omlaka miinasibatdo iso miilkiyyat hiiququnun verilmasinin dovlot
geydiyyatina alinmasi sayilir.

Miilkiyyst hiiququna xitam verilmosi qaydasi (miilkiyyst¢inin iradosi ilo, onun iradasi
oleyhino vo ya zorla) onun osasinda hansi hiiquqi faktin (faktiki torkib) olmasindan asilidir.
Miilkiyyastginin iradasi ilo yanasi, obyektiv sobablordon miilkiyyst hiiququna xitam verilmasi iigiin
miilkiyyot hiiququ alds edon soxsin hadiso vo ya horokoti asas oldugda miilkiyyat hiiququna xitam
verilir. Miilkiyyst hiiququna miilkiyyatcinin iradossi ilo xitam verilmosi {igiin osaslar ya
miilkiyyotcinin 6z iradssi ilo, ya da miilkiyyot¢i ilo miilkiyyst hiiququnu oldo edon arasinda
razilasma (masalon, miiqavilo) osasinda yaranan hiiquqi faktlardir. Miilkiyyst hiiququna Xitam
verilmasi Tligiin solahiyyotli dovlot orqaninin vo ya mohkomonin gorari (vo ya soalahiyyastli dovlot
organinin vo ya mahkomonin gorarini ehtiva edon faktiki torkib) asas oldugu hallarda macburi xitam
verilir.

Soxs miivafiq solahiyyatlorindon homisoalilk mohrum edildikds vo ovvalki osaslarla homin
solahiyyotlor borpa edilo bilinmoyondo subyektiv miilkiyyoat hiiququnun xitami bas verir.
Miilkiyyotminin miioyyon salahiyyatlorini, o ciimlodon omlakdan istifade hiiququnu itirmosi
subyektiv miilkiyyat hiiququnun xitamina gotirib ¢ixarmir. Boliinmoez osyanin bir hissasinin
miilkiyyat hiiququna xitam verilmasi qeyri-miimkiindiir, ¢linki subyektiv miilkiyyat hiiququnun 6zii
boliinmoazdir. Miirokkab vo boliine bilon asyanin bir hissasinin miilkiyyot hiiququna xitam verilmasi
180 miimkiindiir.

Bozi hallarda miilkiyysto xitam verilmosinin osast vo iisulu funksiyasi eyni hiiquqi faktla
yerino yetirilir, lakin belo hallar istisna hallardir vo ikili hiiquqi shomiyyot kosb edir.Masolon,
toroflor miigavilo baglayarkon miilkiyyat hiiququnun 6tiiriilmasini Miilki Macslloys uygun miioyyon
etdiklori halda fordi miioyyon edilmis dasinar ogsyanin 6zgoninkilogdirilmasi hagqinda miigavilonin
baglanmasi fakti. Belo halda miilkiyyat hiiququ hamin hiiquqi faktin bas verdiyi anda xitam olunur
vo miloyyon soxsin miivafiq amlaka miilkiyyat hiiququna xitam verilmasinin konkret imkani nainki
yaranir, bu, hotta reallasir.

Miilkiyyat hliququna xitam verilmosi qaydasi (miilkiyyat¢inin iradesi ilo, onun iradasi
oleyhins va ya zorla) onun ssasinda hansi hiiquqi faktin (faktiki torkibin) dayanmasindan birbasa
asilidir. ©gar bu, miilkiyyst hiiququnu alds edan soxsin hadisasi va ya horakati ilo baglidirsa, onda
miilkiyyat hiiququna obyektiv sobablordon miilkiyyatcinin iradasi sleyhino xitam verilir. Miilkiyyot
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hiiququna miilkiyyst¢inin iradoesi ilo xitam verilmosi {iglin osaslar ya yalniz miilkiyyotcinin 6z
iradosi ilo, ya da miilkiyyatei ilo miilkiyyat hiiququnu olds edon arasinda razilagsma osasinda yaranan
hiiquqi faktlardir. Miilkiyyat hiiququna xitam verilmasi {i¢iin asas solahiyyatli dovlot organinin vo
ya mohkomonin qgorar1 oldugda, onda miilkiyyat hiiququna macburi sokilds xitam verilir.

Miilkiyyot hiiquqununu xitami ii¢lin osaslar, yoni faktiki torkiblor yalniz horokotlori ehtiva
edir. Belo torkibloro mohkomonin vo ya solahiyyatli icra hakimiyysti orqanmnin vo ya yerli
Oziinliiddarosetmo orqaninin qorari aiddir.Bu asaslar, onu térodon subyektlora goro, iki qrupa boliiniir:
1) milkiyyost¢inin istiraki ilo formalagmis vo on azi bir elementi horokoti tomsil edon torkiblor
(miilkiyyotei ilo miilkiyyoto xitam verilmosi sortlori haqqinda baglanmis miiqavils); 2)
formalagmasinda miilkiyyot¢inin istirak etmodiyi faktiki torkiblor (yasayis sahosinin horracda
satilmas1 haqqinda mahkomenin qgarar1).

Miilkiyyst hiiququna xitam verilmosi {isullart kimi ¢ixis edon hiiquqi faktlar 6z hiiquqi
tobiotine gors hadisalors (dasinar omlakin olds edilmasi iizra miiddotin basa ¢atmasi) vo horokatlora
boliiniir. Horokatlor miixtolif subyektlor torafindon toradils bilor: 1) miilkiyyst¢inin 6zl torafindon
(esyanin mohv edilmasi); 2) miilkiyyst hiiququnu sldo edon soxs torofindon(atilmis amlakin basqa
soxslorin 6z miilkiyystine kecirmalori);3) miilkiyyst¢i ilo birlikds miilkiyyat hiiququnu sldo edon
soxs torofindon (dasmar osyalarin verilmosi);4) dovlotin solahiyyetli, miivokkil edilmis icra
orqanlart (dasinar omlakin gotiiriilmesi, miilkiyyat hiiququnun dayisdirilmasinin vo ya ona xitam
verilmasinin dovlst geydiyyatinin aparilmasi);5) mohkoms torofindon (osyanin sahibsiz elan
edilmosi haqqinda mohkoma torafindon gorarin qobul edilmasi).

Bohs etdiyimiz mévzuda maraqli suallardan biri hiiquqi varisliyin 6zgoninkilogdirms aktinin
sociyyovi alamaoti olub-olmamasi ilo baglidir. Miiasir miilki doktrinada 6zgoninkilogsdirma anlayisi
iizro iki forqli yanasma movcuddur: 1) dar monada; bu halda 6zgoninkilosdirma miilkiyyst¢inin
Oziinlin iradesi ilo miilkiyyst hiiquglarina xitam verilmosini nazords tutur; 2) genis monada. Bu
zaman Ozgoninkilogdirmo anlayisi ilo homg¢inin miilkiyyot hiiquqglarina macburi xitam verilmosi
hallar1 ohato olunur. ©mlakin 6zgoninkilogdirilmasi haqqinda miigaviloni miilkiyyat¢inin 6zii vo ya
milkiyyatcinin solahiyyat verdiyi soxs (qoyyum, mohdud asya hiiququnun subyekti, komisyongu)
baglayirsa, onda omlakin 6zgoninkilogsdirilmosi bag verir, lakin bu barodo miigavilo macburi
baglandiqda (lombard, harracin togkilatcisi vasitesile), onda amlakin 6zgoninkiloesdirilmasi haqqinda
danismaq olmaz. Qanunverici monaca daha miinasib olan miisadirs, mocburi satig, gotiirmo,
siyahtya alma ifadslorindon istifado edir.

Miilkiyyst hiiququnun 6zgoninkilosdirilmosi omlaka koniillii soroncam verilmosi aktidir.
Ozgoninkilosdirmo omlak hiiquglarinin bir soxsdon digorino kegmosi demokdir, hiiquglarm yalniz
toromo oldo edilmosini nozordo tutur vo miiqaviloyo osaslanir. Obrazli desok, miilkiyyot
hiiquqglarinda translyasiya ardicilligidir. Belsliklo, 6zgoninkilosdirms dedikds, miilkiyyst¢inin 6zii
vo ya solahiyyot verdiyi soxsin 6ziino moxsus hiiququ basqa soxso vermosino yonalmis sorbast vo
koniillii irado akt1 basa diisiiliir. Ozgoninkilosdirmo miilkiyyet hiiququnun hiiquqi variso kegmosi
zamani bas verir, Ozgoninkilogdirmo miiqavilesi yalniz onun osasimi togkil edir. Miilki
qanunvericilikds miilkiyyat hiiquglarinin 6zgoninkilesdirilmasinin miimkiin oldugu miiqavilalaer,
hamginin bazi amlak névlorinin 6zgoninkilosdirilmasi tizro mohdudiyystlor miioyyon edilmisdir.

Ozgoninkilosdirmo anlayisinin diizgiin miioyyen edilmosi méveud qanunvericiliyin bir sira
normalarinin totbiqi Uli¢lin vacibdir.Bozilori hesab edir ki, 6zgoninkilosdirmo he¢ do homiso
hiiquglarin ~ Gtiirtilmoasi  i1lo  olagolondirilmali  deyildir [6]. Bozilori iso hesab edir ki,
0zgoninkilosdirmo akti homiso hiiquqi varisliya sabab olur vo 6zgoninkilogdirms zamani1 miilkiyyat
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hiiquglarinin oldo edilmosi homiso téromo sayilir [4]. Fikrimizco, odobiyyatda diizgiin olaraq
gostorilmisdir ki, 6zgoninkilogdirmado mogsod homiso hiiququn basqa soxso Otiiriilmosidir. Bu
halda 6zgoninkilogdironin miilkiyyot hiiququna xitam verilir, eyni zamanda, alicinin (aldo edonin)
milkiyyat hiiququ yaranir, amlak iizorindo mdévcud olan mohdudiyystlor vo yiikliiliikklor qorunur,
milkiyyat hiiququnun 6tiirtilmasi bas verir [8].

Miilkiyysat hiiququndan imtina edilmosi hoamin hiiquga xitam verilmasi anina miinasibatdo
toroflorin razilasdirilmis irado ifadasi olmadigindan imtinanin vo sonradan basqa soXs torafindon
miilkiyyat hiiququnun oldo edilmosinin razilagma oldugu basa diisiilo bilmoz. Miilkiyyat
hiiququndan imtina edilmasi Vo basqa soxs torafindon oldo edilmasi miigavilo togkil etmayoan iKi
birtarafli oqddir vo imtinaya gors miilkiyyst hiiquqlarina xitam verilmasi ti¢iin zoruri olan kompleks
strukturun bir hissasidir. Miilkiyyat¢inin imtinasi asas, amlaka miilkiyyat hiiququnun basqa soXs
torofindon oldo edilmasinin hiiquqi fakti iso miilkiyyst hiiququna xitam verilmasinun tisulu sayilir.
Miilkiyyst hiiququndan imtina edilmoesi bu hiiquga xitam vermays yonalmis birtarafli, avozsiz
sarancam oqdidir vo yalniz qeyd-sortsiz ola bilor.Miilkiyyat¢inin amlakdan imtina etmasi ham
miilkiyyat hiiququndan imtina, hom do miixtalif hiiqugi naticalora sobab olan hiiququn hoyata
kecirilmasindan imtina ola bilor.

Azorbaycan Respublikast MM-nin 185-ci maddasine asason, miilkiyyat hiiququndan imtina
etmok mogsadi ilo miilkiyyotc¢inin atdigr vo ya digor sokildo ol ¢okdiyi dasinar ogyani (atilmis
omlaki) basqa soxslor 6z miilkiyyotino yonoldo bilor. Miilkiyyatinds, sahibliyindo vo ya
istifadesindo torpaq sahosi, sututar vo ya basqa obyekt olan soxs, ogor orada doyari olli bes
manatdan askar asagi olan atilmis omlak vo ya atilmis metal qirintilari, zay mohsul, faydali
qazintilarin ¢ixarilmasi zamani amslo golon topaciklor, istehsal tullantilar1 vo bagqa tullantilar
varsa, homin omlakdan istifadoys baglamaqla vo ya amlaki miilkiyyots yonoltdiyini géstoron digor
harokatlor etmakls, onu 6z miilkiyyatine yonaltmok hiiququna malikdir. Atilmis basqa amlak ona
sahibliyo baslamis soxsin miilkiyystino o zaman daxil olur ki, bu amlak homin soxsin orizasi ilo
mohkoma torafindon sahibsiz hesab edilir.

Atilmis ogyanin iizorindo milkiyyot hiiququ no vaxtdan itirilmis sayilir. Azorbaycan
Respubiikast MM-nin 203.1-ci maddasina asasan, daginmaz amlakin dévlat reyestrinds qeydiyyat
yazist logv edildikdo, habelo dasinmaz omlak tamamilo mohv olduqda, dasinmaz omlaka
miilkiyyat hiiququ itirilir. Yena do hamin Macallonin 203.2-ci maddasino gérs, daginar asyanin
miilkiyyetcisi miilkiyyat hiiququndan imtina etdikds, asya mohv olduqda va ya sonralar hor hansi
basqa soxs bu osyaya miilkiyyot hiiququnu oldo etdikds, sahibliyin itib-itmomosindon asilt
olmayaraq, dasinar osyaya miilkiyyat hiiququ itirilir [1].

Publik miilkiyyotcilor miilkiyyot hiiquqlarindan imtina edo bilorlormi? Azarbaycan
Respublikast MM-nin 43.5-ci maddasina asason, publik hiiquqi soxslor imumdovlat vo (va ya)
ictimai shomiyyat dasiyan foaliyyatlo mosgul olan hiiquqi soxslordir. “Publik hiiquqi soxslor
haqqinda” Azorbaycan Respublikast Qanununun 2.2-ci maddasina asason, publik hiiquqi soxs —
dovlet vo boladiyys adindan yaradilan, timumddvlet vo (vo ya) ictimai ohomiyyat dasiyan
foaliyyotlo moasgul olan, dovlst vo ya boladiyys orqani olmayan togkilatdir[2].Goriindiiyii kimi,
publik hiiquqi sexslor yalniz 6z faaliyyatlorinin mogsadlorine vo ictimai menafelora uygun golon
miilki hiiquq ve vazifolors malik ola bilorlor. Miilkiyyst hiiququndan imtina edilmosi zamani isa
miilkiyyot¢i osyanin sonraki taleyi ilo maraglanmir.Ona gora do miilki hiiququn publik hiiquqi
soxslor sayilan subyektlori liciin miilkiyyst hiiquglarindan imtina edilmosi qobuledilmoz sayilir.
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HekoTopble acneKThl NpeKpalieHns NPaBa cO0CTBEHHOCTH
10 BOJI€ COOCTBEHHUKA

AHHoTauusi: VHCTUTYTY npaBa COOCTBEHHOCTH B IpaKJIAHCKOM IIpaBe BCEr/a YIEsuIoch
3HAaYUTENbHOE BHUMaHHE, U 3TO HEe 0€3 OCHOBaHUIl, U 3TO CBS3aHO, MPEXJE BCETo, CO 3HAYCHUEM
IpaBa COOCTBEHHOCTH sl TPaXIaHCKO-IIPABOBOM CHUCTEMBI, @ TAaK)K€ TOH pOJIBbIO, KOTOPYIO OHO
UrpaeT B TpaXKIaHCKOM 000OpOTE B TpaXKIAaHCKOM IIpaBe COBpeMeHHoe BpeMms. IIpaBo
COOCTBEHHOCTH CUUTAETCSl TJIABHBIM IPaBOBBIM YCJIOBUEM M PE3yJbTaTOM HOPMAJIbHOTO
MMYILIECTBEHHOT0 000pOTa MyTeM YKPEIUIEHHS SKOHOMMYECKHUX OTHOIIEHUHM, COCTaBJISIOLINX
MaTepuaIbHyI0 OCHOBY o01iecTBa. Bece 3To omnpenenseT akTyalbHOCTh U3YYeHHsI MHCTUTYTA MpaBa
COOCTBEHHOCTH M MTOCTOSIHHBIM HHTEpPEC K HEMY UCCIIEI0BaTENCH.

3amra npaB COOCTBEHHOCTH JOJDKHA OBITh CTAOMIBHON M HaZiesKHOW. OTHUM U3 BayKHEHIINX
MPUHIUIIOB TPAKAAHCKOTO MpaBa SIBJISETCS MPUHIUI HENPUKOCHOBEHHOCTH COOCTBEHHOCTH U €€
3anmThl rocygapctBoM. OO0 3Tom mpsimo ckazaHo B crathe 13 Konctutymum AszepOaiimxaHckon

Ovunsim  Hapmun Masaxup kei3bl — wieH Komnermn ApnsokaToB  AsepOaiimkanckoi PecryOmukw,
JOKTOpaHT KadeApbl TpakIaHCKOTO TpaBa, bakKWMHCKUI TOCYJapCTBEHHBINH yHHBepcuTeT (A3ebaiimkaH).
E-mail: mahabbat_d.h.t@mail.ru
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PecnyOnuku. DkoHOMHUYECKoe OJaromoiydue CTpaHbl M, CIEJOBATENbHO, pa3BUTHE OOIIECTBA B
OOJIbIICH CTETEeH! 3aBUCUT OT MPOYHOCTH, CTAOMIIBHOCTH M 3al[UIIEHHOCTH MPaB COOCTBEHHOCTH,
0cOOEGHHO 4YacTHOW. 3aKOHOJATENIFHOE PpETYyJUPOBAaHHE OTHOMICHWH NpeKpamieHus IpaBa
COOCTBEHHOCTH, IPaBUJI MPEKPALIeHUs MpaBa COOCTBEHHOCTH HAlpPaBJIEHO HAa 0OECHEYEeHHUE ero
HENPEpbIBHOCTH M CTAaOMWJIBHOCTU. B CBSI3M € 3TUM B MeXaHM3ME IpEKpalleHusi CyObEKTHBHBIX
MMYILIECTBEHHBIX MpaB 0c000€ 3HaYeHHE MPUOOPETAIOT BEIHbIE [IPAaBa, B TOM YHCJIE UCCIEJOBAHNE
MHCTUTYTA MPEKPALICHUS 10 KeJTaHUIO COOCTBEHHHUKA.

OnpeneneHHble UCCIEN0BaHUS IO HEKOTOPBIM acHEeKTaM JAaHHOM TEeMbl NPOBOJIMINCH B
Poccuiickoit @enepanuu. Tak, FO.M.Jlenncesnu B 2004 r. no teme «OIHOCTOPOHHUE CHIEIKU B
rpaxnaanckoM npase Poccuiickoit denepauuu: nonarue, BUAbl U 3HaueHue», H0.B.CyxaHoBa B
2009 r. no teme «OTKa3 OT CyOBEKTHUBHBIX I'pakJaHCKUX Ipasy, E.M.byproBas nucceprauuu Ha
temy «lIpekpamienne mpaBa COOCTBEHHOCTH IO BOJIE COOCTBEHHHMKAa B CHUCTEME OCHOBAaHHMH WU
CIOCOOOB IMpEKpaIleHusi CyObEKTUBHOIO MpaBa COOCTBEHHOCTHUIIO 3aKOHO/AATENLCTBY Poccuiickoil
Oenepanum».

B 10 X€ BpeMs NpHMEHEHHE NAHHOI'O MHCTUTYTa M COOTBETCTBYIOIIMX 3aKOHOAATEIBHBIX
HOPM B OTEYECTBEHHOM TIpPaXkIaHCKO-IIPAaBOBOM HAayKe HENOCTATOYHO pa3BUTO. CrenualbHbIX
MOHOTpaQUUECKUX UCCIIETOBAHMIA IO STOMY BOIIPOCY HET. B yuyeOHMKaX 1 KOMMEHTapHUsIX BOIPOCHI
IIpEeKpallieHus] IpaBa COOCTBEHHOCTH OOBIYHO OIPaHMYMBAIOTCS KPATKUM ONUCAHUEM OTAEIbHBIX
OCHOBAHMU MpPEKpAIleHHs] TpaBa COOCTBEHHOCTH WM HW3Y4YArOTCS JIUIIb OT/EIbHBIC ACIEKTHI
MHCTUTYTA MpeKpallleHus npaBa coOCTBeHHOCTH. Takas cutyalusi, KOHEYHO, HE COOTBETCTBYET HU
TEOPETUYECKOMY, HU MPAKTUYECKOMY 3HAYEHHUIO MHCTUTYTA MPEKpalleHusl paBa COOCTBEHHOCTH.
B cBs3M ¢ 3TUM paccMOTpeH MeXaHHU3M INPEKpaLICHHs MpaBa COOCTBEHHOCTH NO COOCTBEHHOMY
KEJaHUI0 COOCTBEHHHKA, OCOOEHHO B pe3ylbTaTe OTYYXKJIEHUS U OTKa3za COOCTBEHHUKA,
MpEeKpalleHus] CyOBEKTHUBHBIX IpaB COOCTBEHHOCTH, KiaccH(UKaLuUs HOPUIMYECKUX (DAKTOB IO
OCHOBaHUSIM M croco0aM TMpeKpalleHus IpaBa COOCTBEHHOCTH; HOpPHAWYECKHE (aKThl,
MpEeKpalaolIie HMYIIECTBEHHbIE IIpaBa, B TOM YHUCIE MOPUINYECKHE (AKThl - OCHOBAHHUSA
MpeKpaleHusl U ropuandeckue (akTbl - 0OOCHOBAHME pasTpaHUUYEHHUsSI CIIOCOOOB IMpEKpallleHus
MMYILECTBEHHBIX MpaB; OmpeneieHue OPUINUYECKON CYIIHOCTH 3KCIpPONpUAllUU, NMpeKpalleHne
CyOBEKTUBHOIO TpaBa COOCTBEHHOCTH MpPHU SKCIPONpPHUAIMHM, OOOCHOBAHHE DELICHUS CIIOPHBIX
BOIPOCOB, CBSI3aHHBIX C MPEIMETOM HKCHPONpPHALUU, U3yYeHHE MpOoOJeM O TOM, BO3MOXKHA JIU
SKCOPONpPHALMS TOJBKO IyTeM JOOPOBOJBHOM JESITEIbHOCTH COOCTBEHHMKA WJIM MOXKHO JIU
HAaCUJIbCTBEHHAs! SKCIPONpHAIMs MpaB COOCTBEHHOCTH HMEET TEOPETHYECKOe U MPAKTUYECKOe
3HayeHue. TakuM 00pa3oM, MHOTHE CIOpPHBIE BONPOCHI MPAKTHUECKOTO 3HAYCHMs, CBSA3AHHBIE C
MpeKpaleHueM CyObeKTUBHBIX MPaB COOCTBEHHOCTU COOCTBEHHUKOM, MOTPEOYIOT PELICHUS] HAyKU
Ipa)/IaHCKOro MpaBa.

KiroueBbie cj10Ba: cOOCTBEHHOCTb; MPaBO COOCTBEHHOCTH; BELIHOE IPaBO; MMYIIECTBO;
SKOHOMMYECKHE OTHOIICHHUS; MaTepUaabHble OJlara; HeMaTepuajabHble OJara.
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