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danToMHag Kaccanusa

AnHoTanus: Ilpeayoxxenre 06 ynpoueHUH yrojJoBHOTO CYAONPOM3BOJCTBA IIyTEM cOdYeTa-
HUSl YCTHOW M MUCbMEHHBIX ()OpM B KAaCCAIIMOHHON MHCTAHIIMH SBJISIETCS HE3aKOHHBIM, TOCKOJIBKY
npoTuBopeunT TpeboBaHusAM KoHcTutynum AsepOailkaHa M MEXAYHAPOJHBIM JTOTOBOPAM,
YYaCTHHKOM KOTOPBIX sBIIsieTcsl AzepOaiimkanckas PecryOnuka.

KuroueBbie €j10Ba: yroJOBHOE CyJONPOU3BOACTBO; KaCCAlMOHHAS WHCTAHLUS; MUCbMEHHAS
¢dopma; Koncturynus.

B nocnennee Bpems Bce yalie MyCCUPYeTCs BOIIPOC 00 YIPOIIEHUH YTOJIOBHOTO CYI0TPOH3-
BOJICTBA ITyTE€M COYETAHUSI YCTHOM U MUChMEHHBIX (JOPM B KACCAIMOHHON MHCTAHIIMH.

Takoe codyeraHne HE3aKOHHO MPAKTHKYETCS JaBHO, OJHAKO TEMEpPb MpeaiaracTcs 3a UCKII0-
YeHHEM JIe] O MPECTYIJICHHUIX, 32 KOTOPbIe MOXET ObITh Ha3HAUEHO MOXU3HEHHOE JHIIEHUE CBO-
001161, TPOBOANTH Pa30oMPATETHCTBO Kaccalll, JOMOJHUTEIBHON Kaccaluu, 3asBICHUN B CBSA3H C
HapyIIeHUEM MpaB 1 cBOOO/, M0 HOBBIM OOCTOSITENTLCTBAM U 110 BHOBb OTKPBIBIIUMCS OOCTOSTENb-
CTBaM B IMHUCbMEHHOM MOPSIKE 0€3 YCTHBIX CIYIIAHUN U O€3 y4acTHsl KacCaTOPOB.

Bmecrte ¢ Tem, mpenmosiaraeTcs OroBOpKa, paspelaromias KOJUIETHH M3 TpeX Cylel Mo ux
YCMOTPEHHIO B LEJSIX OOECleYeHus] pa3BUTHS MpaBa U €AMHCTBA CyAeOHON MPAKTHKU B CIydasx
HEO0OXOIMMOCTH YTOYHEHUS TOBOJOB MPEICTABUTENICH CTOPOH MPOBOIUTH Pa30UpaTeIbCTBO B YCT-
HOM TIOPSIJIKE.

OO0 0JHOBPEMEHHOM COYETaHWU YCTHOM M MUCHbMEHHOW (hOpM MpU KaccallMOHHOM pa3dupa-
TEJBCTBE MPETIOKCHHUS HE HAMEUCHBI.

Pedopmaropamu HamewaroTCs U Ipyrue U3MEHEHUS, OJJHAKO B I[EJIOM BCE OHH OOYCIIOBIICHBI
uzaeel 00 YCTHBIX M MUCBbMEHHBIX (JOPMAaxX KAaCCAIIMOHHOTO IPOU3BO/ICTBA.

Cpenu MupoBoro cooOIiiecTBa MPaBOBEAOB, KaK YUCHBIX TaK U MPAKTUKOB, HET €AMHON TOYKU
3peHust 00 3(HPEKTUBHOCTH, 1EIECOO00Pa3HOCTH U, TIIABHOE, 3aKOHHOCTH MMMCHbMEHHON (DOPMEI Cy-
JIOTIPOU3BOJICTBA, TEM HE MEHEE C MEPEMEHHBIM YCIIEXOM OHA MPUMEHSETCS U BCE MIMpEe U OOJbIIe
[2; 6; 7].

JlelicTBUTENBHO, MMChbMEHHAs: (JOPMa KaCCALIMOHHOTO MPOU3BOJICTBA CIIOCOOHA CYIIECTBEHHO
COKOHOMHTH BPEMEHHBIE W MaTepUaIbHBIC pecypchl BepxoBHOTO cyia, 00IerdynTh paboTy ero die-
HOB, OJIHAKO OHA MPOTHBOPEYUT OCHOBHBIM KOHCTUTYLIMOHHBIM MPHUHIIMIIAM YTOJIOBHOTO CYAOIPO-
M3BOJICTBA, MEXKIyHAPOIHBIM JOTOBOpaM, Y4aCTHUKOM KOTOPBIX siBisieTcst AzepOaiipkanckas Pec-
nyoJnKa.

Tak, cormacuo 4. 5 ct. 25 Koncruryuun AszepOaiikanckoit Pecriyonmku, kaxaoMy obecreyn-
BalOTCS PaBHBIC MMPaBa B OTHOIICHHSIX C TOCYIapCTBEHHBIMHU OpTraHAMHU U HOCUTEIISIMH TTOJTHOMOYHUH
roCy/IlapCTBEHHOM BJIACTH, IPUHUMAIOIUMU PEIICHUS, CBSI3aHHBIC C TIPaBaAMH U 00S3aHHOCTSIMHU.

Cormacto 4. 3 ct. 60 Koncturynun Azepbaitmkanckoit PecryOnukn, kaknpiii o0nagaer mpa-
BOM OBITH BBICTYIIIAHHBIM B CYICOHOM IpoIiecce.

Cormacno 1. 3 ctateu 127 Koncturymuu AszepOaiimpkanckoi PecryOnuku, mpsiMoe UiIu Koc-
BEHHOE OTPaHUYCHHE CYIOMPOU3BOJICTBA C YbEH-THO0 CTOPOHBI U MO KaKOW-TMOO MpHYMHE, He3a-
KOHHOE BO3JIEHCTBUE, YTPO3a U BMEILIATEIHCTBO HEJOMYCTUMBI.
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Cornacho 1. 5 crateu 127 Koncturynuu Azepbaiikanckoit PecriyOivku, mporu3BOICTBO €T
BO BCEX CyJlax MPOBOJIUTCS TIACHO.

Cornacno n. 7 crareu 127 Koncturyiuu AzepOaiimkanckoit PecriyOnuku, Cynonpou3Boj-
CTBO OCYHIECTBIISIETCS HA OCHOBE MPUHIIUIA COCTA3aTEIbHOCTH [4].

Cornacao 1. 1 ct. 6 EBponeiickoit KoHBeHIIMU 0 3a1uTe MnpaB uyeloBeKa U OCHOBHBIX CBOOO,

KaKIbIA 4eJIOBEK MMEET MPaBoO MPHU PACCMOTPEHUU JIFOOOTO YroJOBHOTO OOBUHEHUS, MPEIbIBICH-
HOT'O €My, Ha CIpaBeUIMBOE U NYOJIUYHOE pa30upaTesIbCTBO Jejia B pa3yMHBIA CPOK HE3aBUCUMBIM
1 OECIPUCTPACTHBIM CYJIOM, CO3/ITaHHBIM Ha OCHOBaHMH 3aKoHa [3].

Cornacho ct. 10 BeeoOmieli neknapanuu npaB 4eloBeKa, KaXKIbli YeJIOBEK, IS OMpeeIeHuUs
€ro MpaB ¥ 00s3aHHOCTEN U JUI YCTAaHOBJIEHHUSI 0OOCHOBAHHOCTH MPEIBSIBICHHOTO €My YIOJIOBHOTO
O0OBHHEHUS, UMEET MPABO HA OCHOBE TMOJIHOTO PABEHCTBA, HA TO, YTOOBI €TO JEJI0 OBIIO paccMOTpe-
HO IJIACHO M ¢ COOJFOJIEHHEM BCeX TPeOOBaHMI CIPaBEUIMBOCTH HE3aBUCHUMBIM M OECIIPUCTPACT-
HBIM cyqoM [1].

CornacHo ct1. 14 MexayHapoJHOTO MaKTa O TPAXKAAHCKUX U MOJUTHYECKHUX MpaBaX, KaXKIbId
MMEeT MpaBo MPH PACCMOTPEHUH JHOOOTO YroJOBHOTO OOBHUHEHHS, IPEIBIBICHHOIO €My, Ha CIIpa-
BEJUIMBOE U MYOJHWYHOE pa3OMpaTeNnbCTBO Jiejia KOMIIETeHTHBIM, HE3aBHCHUMBIM U OecrpucTpact-
HBIM CYJIOM, CO3JIJaHHBIM Ha OCHOBAaHWH 3aKoHa [5].

B nene Puman mpotuB ABctpum (Riapan v. Austria) EBpomeiickuii cya pa3bsicCHHI, YTO
...CyIeOHBII MPOIECC COOTBETCTBYET TPEOOBAHUIO INIACHOCTH, €CIH OOIIECTBEHHOCTh MOXKET IO-
JTYyYUTH UHPOPMAIHIO O €T0 JIaTe U MECTE, U €CJIM 3TO MECTO JIETKO JIOCTYITHO IS OOIIECTBEHHOCTH

[9].
Kpome Toro, mpeacraBisieTcs, 4TO B pe3ysibTaTe MpeiaraéMbIX HOBOBBEJICHUH BO3HHKAIOT
KOJUTM3UH MEX Iy mojoxeHusmu crareid 416 u 418-1 VIIK Aszepbaiimxanckoii PecrryOnuku [8].

Tax, cormacHo cT. 418-1.6 VIIK Azep6aiimkanckoii Pecydnuku, mpu pacCMOTPEHUH Kacca-
[IMOHHOM KaJT0OBl MJIM KAaCCAIIMOHHOTO MPOTECTa MO CYIIECTBY, KacCallMOHHAs MHCTAHIMSA HE MO-
KET MPEJIONPEACIIATh PE3YJIbTaThl TOBTOPHOIO ANEIUILIMOHHOTO Pa30dMpaTesbCTBa, 8 UMEHHO:

-cT. 418-1.6.1 YIIK — 0 10Ka3aHHOCTH WJIM HEOKA3aHHOCTH OOBUHEHMS;

- cT. 418-1.6.2 VIIK — 0 10OCTOBEpHOCTH WJIM HEJNOCTOBEPHOCTH TEX WJIM HMHBIX JOKa3a-
TENLCTB;

- cT. 418-1.6.3 VIIK — 0 npenMyI1ecTBe OJIHUX J10KA3aTEIbCTB MEPE] IPYTrUMH.

B T0 xe Bpems cornacHo cT. 416.1 YIIK Asep6aiimxanckoit Pecriyonnku, o0CHOBaHUSAMH OT-
MEHBI WM U3MEHEHHs IPUTOBOpA WM MOCTAHOBJIEHUS Cy/la B KaCCAI[MOHHOM MOPSAKE Kak Hapy-
[IEHHUS 3HAYaTCA:

- cT. 416.1.1 — HeOOOCHOBAHHBIN OTKA3 B UCCIEAOBAHUU MPEACTABICHHBIX CTOPOHOU YrOJIOB-
HOTO MpOIEcca JOKa3aTeIbCTB, KOTOPhIE MOTYT UMETh CYIIECTBEHHOE 3HAUYEHUE ISl BCECTOPOHHE-
0, TIOJTHOTO U 0OBEKTUBHOTO PACCMOTPEHUS BBIIBUHYTOTO OOBHHCHUS;

- cT. 416.1.2 — He uccrneq0oBaHUE JTOKA3aTEIBCTB B COOTBETCTBUU C TPEOOBAHUSAMHU CTAaTEH
143-146 VIIK;

- cT. 416.1.3 — BbIHECEHHE NPUTrOBOPA O BHUHOBHOCTU OCYKJIEHHOI'O WJIM HEBUHOBHOCTH
OTPAaBIAHHOTO HA OCHOBAHUHU HEJOMYCTUMBIX TOKA3aTEIbCTB.

OpnHako, onpenesneHne CyIIeCTBEHHOTO 3HAYEHHUs J0Ka3aTelIbCTBa B LIEJIAX BCECTOPOHHETO,
MOJTHOTO M 0OBEKTUBHOTO PACCMOTPEHUS BHIIBUHYTOTO OOBHHEHHUS TI0 CYTH CBOEH €CTh YTBEpXkKe-
HUE O MPEUMYIIECTBAaX OJHHUX J0Ka3aTEIbCTB HAJl IPYTMMHU, HE3aKOHHAsI MIPEABApPUTENIbHAS OLIEHKA
WX JIOCTOBEPHOCTH.

WNHaue cyiiecTBEeHHOCTh 3HAUEHUS HE ONPEIETSETCS.
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OT0 TaKke OTHOCUTCA K TpeboBaHusM cT. 416.1.3 VIIK 06 onpeneneHnn KacCallmOHHOW MH-
CTaHIIMEH HEIOMYyCTUMBIX JOKa3aTeNIbCTB, a Takxke K cT. 416.1.2 VIIK o HapymieHusx cyaoM Tpe-
OoBanuii cT. cT. 143-146 YIIK.

OneHka KaccallMOHHOM WHCTaHIIMEW TeX MM HHBIX JI0Ka3aTeNbCTB KaK HEIOMYCTHMBbIX,
YTBEp)KJICHHE O HAPYIICHHUAX MOPSAIKAa COOMpaHHs, TIPOBEPKU M OLIEHKH JOKa3aTEIbCTB, UX AOCTa-
TOYHOCTH TIO CYTH CBOEH SIBJISIETCS YTBEP)KICHHEM O JOKA3aHHOCTH WJIM HEIOKa3aHHOCTH OOBHHE-
HUS, JJOCTOBEPHOCTH MJIM HEJIOCTOBEPHOCTH TEX WJIM MHBIX J0KA3aTEJIbCTB, IPEUMYILECTBA OJHUX
U3 HUX HaJl APYTUMHU.

[pu 3acoymmBaHuU OOBSICHEHUI CTOPOH MOXKHO TOBOPHTH O COCTS3aTEIBHOCTH, OOBEKTHB-
HOCTHU U CHPaBEJIMBOCTH, HO MUCBMEHHOE CYJOMPOU3BOICTBO 3TO UCKITIOYAET.
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Phantom Cassation

Abstract: The proposal to simplify criminal proceedings by combining oral and written forms
in the cassation instance is illegal, since it contradicts the requirements of the Constitution of Azer-
baijan and international treaties to which the Republic of Azerbaijan is a party.
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