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Abstract: Recently, there have been renewed attempts by certain “friends” of Azerbaijan to
revive the long-standing and rather outdated issue of political prisoners, with the intention of apply-
ing it to individuals detained as a result of localized anti-terrorist measures aimed at restoring con-
stitutional order throughout the entire territory of the state.

This carries the familiar stench of the same intelligence-service cesspools, disguising their pa-
trons’ business projects of interference in the internal affairs of self-sufficient states and peoples
under the togas of human rights defenders, worn over the cloaks of crusaders.

Since 2012, employing the same methodology of double standards, the scarecrow of PACE
Resolution No. 1900 “Definition of a Political Prisoner” has been used for these purposes.
However, Resolution No. 1900 (2012) “Definition of a Political Prisoner” and the Explanatory
Memorandum thereto contain contradictions, illogicalities, and inaccuracies that preclude the appli-
cation of this conglomerate for its intended purpose.

The notions of “political reasons” and “political motives” require clarification, as the existing
definitions are fraught with ambiguous interpretation.

Despite repeatedly using the terms “evidence” and “burden of proof,” the drafters of both the
Report and the Resolution ignore the provisions of national legal systems, reducing these concepts
to an everyday, layperson’s level.

Keywords: political prisoner; PACE resolution; European Convention for the Protection of
Human Rights and Fundamental Freedoms; burden of proof; political reasons and motives.

On 3 October 2012, the Parliamentary Assembly of the Council of Europe, acting upon the
report of MP C. Strisser, adopted Resolution No. 1900 “Definition of a Political Prisoner,” thereby
recognizing the existence of a political and legal category [8, pp. 41-42].
The recommended definition and its interpretation (PACE decisions being of a recommendatory
and consultative nature) are presented in two aspects. The political and legal components are inter-
connected and interdependent; however, from our perspective, the contradictions and inaccuracies
contained therein exclude the application of the resulting conglomerate for its intended purpose.

The author of these lines was present at the PACE session when Resolution No. 1900 was
adopted, held a number of meetings with deputies from various countries and organizations, includ-
ing Mr. Christoph Strisser, and presented his considerations; however...

It appears that the adoption of the stillborn recommendations of Resolution No. 1900 was fa-
cilitated by all PACE deputies, including those from Azerbaijan, who focused their efforts and ex-
pertise on its political aspect while completely ignoring the legal components.

*SuleymanovJavanshir Islam oglu —Expert at the Institute of Law and Human Rights, Doctor of Law, Professor
(Azerbaijan).E-mail: mopi_sid@yahoo.com
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In order to assert the presence or absence of a phenomenon, it is first necessary to identify it,
define its essence, structure, interrelations of its elements, and, most importantly, the methodology
for its identification. Unfortunately, none of these issues were addressed by those who voted.

According to Article 3 of PACE Resolution No. 1900 (2012), a person deprived of personal
liberty shall be regarded as a “political prisoner” in the following cases:

«a. if the deprivation of liberty has been imposed in violation of one of the fundamental rights
guaranteed by the European Convention on Human Rights (ECHR) and its Protocols, in particular
freedom of thought, conscience and religion, freedom of expression and information, and freedom
of assembly and association;

b. if the deprivation of liberty has been imposed for purely political reasons, without connec-
tion to any offence;

c. if, for political motives, the length of detention or its conditions are clearly disproportionate
to the offence of which the person is suspected or has been convicted,;

d. if, for political motives, the person is detained on a discriminatory basis compared with
other persons; or

e. if the deprivation of liberty is the result of judicial proceedings that were manifestly unfair
and appear to be connected with the political motives of the authorities. »

According to Article 4 of the Resolution, “persons deprived of their personal liberty for terror-
ist offences shall not be considered political prisoners if the trial and conviction for such offences
were carried out in accordance with national legislation and the European Convention on Human
Rights” [8, pp. 41-42].

The adoption of the Resolution was preceded by an Explanatory Memorandum by Mr. C.
Strasser, which, inter alia, contains the following provisions.

In particular, the report states that, with the participation of independent experts, criteria were
developed allowing all offences to be divided into purely political, other political, and non-political
crimes, and also to formulate the essence of the burden of proof, conclusions, and so forth.

Purely political crimes include (para. 8) “... offences that affect only the political organization
of the state, including ‘defamation’ of state authorities or similar offences.” At the same time, the
report further notes (para. 9) that “not all offenders imprisoned for such offences are ‘political pris-
oners,’ since ... political statements sometimes exceed the limits set by the Convention, for example
when they incite violence, racism, or xenophobia.”

Further, the same paragraph of the report |literally states the following:
“Since the Convention must be interpreted consistently, without contradictions, a person punished
in accordance with Article 10(2) of the Convention cannot be considered unlawfully deprived of
liberty under Article 5 and therefore cannot be considered a political prisoner. However, it should
be understood that punishment for political statements which, in principle, are not protected by Ar-
ticle 10 may nevertheless constitute a violation of the Convention (and thus lead to the detainee be-
ing considered ‘political’) if the punishment is disproportionate, discriminatory, or the result of an
unfair trial” [2].

A similar approach is reflected in section 3.2 of the report, “Other Political Offences,” which
classifies as such criminal acts “... where the offender acts for political motives (rather than for per-
sonal gain), and the offences harm not only the interests of the state but also other individuals - for
example, terrorist acts. It is evident that the state under whose jurisdiction such acts were committed
has not only the right but also a positive obligation to prosecute such crimes. Consequently, persons
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serving sentences for such offences or detained on suspicion of having committed them are not po-
litical prisoners. However, exceptions may arise similar to those described above, where the pun-
ishment is disproportionate, discriminatory, or the result of an unfair trial.”

Section 3.3 of the report (para. 11), entitled ‘“Non-Political Offences,” states verbatim:
“Persons deprived of their liberty in connection with non-political offences (i.e., any other offences
where neither the actus reus nor the mens rea has a political dimension) are, as a rule, not political
prisoners. Again, exceptions to this rule exist. A person convicted of non-political offences may be
a political prisoner if, in depriving the person of liberty, the authorities were guided by political mo-
tives. This may be evident where the sentence is absolutely disproportionate to the offence and/or
where the proceedings were manifestly unfair” [2].

Thus, as in the preceding provisions, the issue of recognizing a person as a “political prisoner”
is linked to the disproportionality and discriminatory nature of punishment, as well as to the unfair-
ness of judicial proceedings.

Section 3.4, “Burden of Proof.” states (para. 12):

“The allocation of the burden of proof is particularly important in this area, where much de-
pends on the ‘political’ or other motives of the offender or the authorities. Independent experts of
the Council of Europe applied the following agreed approach: those who claim that a particular per-
son is a political prisoner must present relevant case materials. These materials are then transmitted
to the state concerned, which in turn has the opportunity to present evidence refuting these claims.
As summarized by Stefan Trechsel, ‘if the respondent state cannot demonstrate that the person has
been deprived of liberty in full compliance with the requirements of the ECHR as interpreted by the
European Court of Human Rights, insofar as the substance of the case is concerned, that the re-
quirements of proportionality and non-discrimination have been met, and that the deprivation of lib-
erty resulted from a fair trial, the person concerned shall be considered a political prisoner.””

Further, paragraph 13 of the same section states that “...the bodies authorized to determine
the political nature of detention may also apply mutatis mutandis (with the necessary distinctions;
with appropriate modifications arising from the circumstances — author’s note) the case-law of the
European Court of Human Rights with regard to findings of fact in situations where the respondent
State refuses to cooperate and to provide documents or other information that lies within the exclu-
sive possession of the authorities™ [7].

Section 3.5 of the report, entitled “Summary of the Criteria,” lists the factors under which a
person deprived of liberty should be considered a “political prisoner” and specifies a number of
procedures required for such recognition. In particular, paragraph 15 of this section states: “The
claim that a person is a ‘political prisoner’ must be substantiated by prima facie evidence (evident
and sufficient proof that appears credible in the absence of rebuttal — author’s note), and the State
is obliged to demonstrate that the detention was carried out in full compliance with the requirements
of the ECHR as interpreted by the European Court of Human Rights, insofar as the substance of the
case is concerned, that the requirements of proportionality and non-discrimination were respected,
and that the deprivation of liberty resulted from a fair trial.”

Of particular interest is paragraph 16 of Section 3.5 of the Report, which states the following:
“A careful analysis of the criteria shows that a person recognized as a “political prisoner’ is not nec-
essarily ‘innocent.” The ‘political’ aspect of the case may consist, for example, in the selective ap-
plication of the law, or in a disproportionately severe punishment compared with persons convicted
of similar offences outside a ‘political’ context, or, finally, in unfair proceedings which may never-
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theless result in the deprivation of liberty of a guilty person. The recognition of a detainee as ‘politi-
cal’ therefore does not necessarily require his or her immediate release — a new, fair trial may well
be the most appropriate remedy. However, given the length of time that many such prisoners have
already spent in detention, their immediate release, even if they are in fact ‘guilty’ of the offences
imputed to them, is often the only means of dispelling suspicions that the harsh treatment of the in-
dividual is due to ‘political reasons’” [2].

As a lyrical digression, it should be noted that Azerbaijani researchers, using a similar meth-
odology, conditionally calculated the number of political prisoners as of 2019 in France and the
United States, as a result of which the lists included more than 11,000 and 100,000 persons, respec-
tively. Unfortunately, these data were not in demand in Azerbaijan [12].

Let us now attempt to identify correlations between the Resolution, the report, and its sec-
tions. The report refers to “purely political crimes,” “other political crimes,” and “non-political
crimes”’; however, such a classification is absent from the Resolution. It is more than evident that
this division is conditional, as it contradicts the foundations of criminal law, the provisions of the
ECHR, and the judgments of the European Court of Human Rights, which are regarded as having
prejudicial force.

Among “purely political crimes,” defined as affecting “... only the political organization of
the state,” the report mentions only “defamation” of public authorities or similar offences; however,
it does not specify which acts fall within this category.

At the same time, the same section of the report (para. 9) notes that not all persons deprived of
liberty for so-called “political crimes” are “political prisoners” if they were punished in accordance
with Article 10(2) of the Convention, “Freedom of Expression,” which contains a reservation con-
cerning restrictions prescribed by law and necessary in a democratic society in the interests of pub-
lic safety, for the protection of public order, health or morals, or for the protection of the rights and
freedoms of others.

Logically, these assertions should have been reflected in paragraph “a” of the Resolution as
well, which lists as fundamental rights guaranteed by the ECHR freedom of thought, conscience
and religion (Article 9), freedom of expression and information (Article 10), freedom of assembly
and association (Article 11), and other rights.

This would have been fair and objective, since Article 9 “Freedom of thought, conscience and
religion,” Article 10 “Freedom of expression,” Article 11 “Freedom of assembly and association,”
as well as Article 2 “Right to life,” Article 5 “Right to liberty and security,” Article 6 “Right to a
fair trial,” Article 7 “No punishment without law,” and others all contain reservations regarding re-
strictions prescribed by law and necessary in a democratic society in the interests of public safety,
for the protection of public order, health or morals, or for the protection of the rights and freedoms
of others [3, pp. 6, 8-9, 11-13].

It is more than obvious that all sections of the report concerning the artificial classification of
crimes into purely political, other political, and non-political contain illogicalities according to
which, even if a person does not fall under the proposed criteria, he or she will nevertheless be con-
sidered a “political prisoner” if “... the punishment is disproportionate, discriminatory, or the result
of an unfair trial” and ... if, in depriving the person of liberty, the authorities were guided by polit-
ical motives.”

Thus, it follows that virtually any person may be designated (labeled) a “political prisoner”;
however, for actual recognition, a number of procedures stipulated in the Report are required. Un-
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fortunately, the temporal aspects in Mr. C. Strdsser’s Explanatory Memorandum are blurred, as a
result of which, in all cases, initial declarations are perceived and used a priori.

As for the truisms set out in the Report as criteria, the overwhelming majority of them have
never been disputed by anyone; the situations described may have occurred elsewhere, but not in
Azerbaijan. In any event, none of the existing or previous lists concerning Azerbaijan contain or
have ever contained such “political prisoners.” Moreover, the arbitrary deprivation of liberty with-
out connection to an offence is itself considered a crime under the legislation of the Republic of
Azerbaijan, as provided for in Article 292 of the Criminal Code [9].

A similar nature characterizes paragraphs “c” and “d” of Article 3 of the Resolution, which
recognize persons as “political prisoners” “... if, for political motives, the length of detention or its
conditions are clearly disproportionate to the offence of which the person is suspected or convicted”
(para. “c”) and “... if, for political motives, the person is detained on a discriminatory basis com-
pared with other persons” (para. “d”) [8, p. 41].

Meanwhile, the periods of detention of suspects, accused persons, and convicted individuals
are strictly defined by law, and any violation of these periods by the prosecution or the administra-
tion of a penitentiary institution constitutes a criminal offence in itself [10].

Proportionality is determined by the court on the basis of statutory requirements taking into
account the individual’s personality, age, family status, character references, prior convictions, and
other subjective and objective circumstances specified in the Criminal Procedure Code and the
Criminal Code.

It is also well known that there are no and cannot be identical, completely equivalent crimes
and offenders, if only because such a factor as time exists. Despite outward similarity, acts and per-
sons, as elements of being, differ in essence, which the court is obliged to take into account when
determining the term of imprisonment. Courts are required to substantiate their decisions regarding
the length of sentences in the adopted judicial acts, and such decisions may be appealed in accord-
ance with the procedure established by law; unsupported allegations of disproportionality constitute
interference with the administration of justice.

This also applies to case-law, which is persistently being introduced into legal systems where,
by definition, it does not exist, cannot exist, and should not exist [4, pp. 157-166].

The assertion that a person is detained on a discriminatory basis compared with other persons
is likewise contrived. Conditions of detention are determined by normative acts that are uniform for
all persons deprived of liberty. Places of detention are also uniform, and their selection is regulated
by law rather than by subjective “political motives of the authorities.”

As for the assertion that a person should be classified as a “political prisoner” ... if the dep-
rivation of liberty is the result of judicial proceedings that were manifestly unfair (violation of Arti-
cle 6 of the European Convention on Human Rights — author’s note) and this is connected with the
political motives of the authorities” (para. “e” of Article 3), it requires more detailed analysis.

Thus, according to Article 455 of the Criminal Procedure Code of the Republic of Azerbaijan,
one of the grounds for reviewing judicial acts on the basis of newly discovered circumstances relat-
ed to violations of rights and freedoms is a finding by the European Court of Human Rights that the
provisions of the Convention for the Protection of Human Rights and Fundamental Freedoms were
violated by the courts of the Republic of Azerbaijan in criminal proceedings, simplified pre-trial
proceedings, or complaints brought by way of private prosecution [10].
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Atrticle 459 of the Criminal Procedure Code, “Decision on the review of a case on the basis of
newly discovered circumstances related to violations of rights and freedoms following the estab-
lishment by the European Court of Human Rights of a violation of the Convention for the Protec-
tion of Human Rights and Fundamental Freedoms in criminal proceedings before the courts of the
Republic of Azerbaijan,” provides as follows:

“The Plenum of the Supreme Court of the Republic of Azerbaijan, having reviewed judicial
acts in the cases provided for in Article 455.0.2 of the Criminal Procedure Code, shall have the right
to adopt one of the following decisions:

— full or partial annulment of the judicial acts of the relevant courts of first instance, appellate
and cassation levels, as well as judicial acts adopted by way of additional cassation, rendered in vio-
lation of rights and freedoms, and referral of the materials of simplified pre-trial proceedings or en-
forcement materials in private prosecution complaints for review by the relevant court of first or
appellate instance;

— amendment of the decision of the cassation court and/or the decision rendered by way of
additional cassation in the cases provided for in Articles 421.1.2 and 421.1.3 of the Criminal Proce-
dure Code;

— annulment of the decision of the cassation court and/or the decision rendered by way of ad-
ditional cassation and adoption of a new decision” [10].

Consequently, any assertions of unfairness of judicial proceedings are possible only after the
case has been reviewed by the Plenum of the Supreme Court of the Republic of Azerbaijan in pro-
ceedings based on newly discovered circumstances concerning violations of human rights and free-
doms and after the completion of the judicial procedures provided for in Article 459 of the Criminal
Procedure Code of the Republic of Azerbaijan.

Prior to that, there are no legal grounds for asserting the unfairness of judicial proceedings
and, accordingly, no grounds for classifying a person as a “political prisoner.”

In our case with PACE Resolution No. 1900, however, the cart has clearly been placed before
the horse, as is also confirmed by Article 5 of the Resolution, which states the following: “...the
Assembly invites the competent authorities of all Council of Europe member States to re-examine
all cases in which there may be political prisoners, applying the above-mentioned criteria and, de-
pending on the outcome, either to release such prisoners or to conduct a new trial” [8, p. 42].

As a result, a person is first recognized as a “political prisoner” on the grounds of an unfair
trial, disproportionality, and discrimination in the deprivation of liberty, and only thereafter is it
proposed to conduct a new judicial review in order to substantiate what were initially unsubstantiat-
ed allegations.

From the content of the Resolution it is evident that all grounds for recognizing a person as a
“political prisoner” are linked to “political reasons” and “political motives of the authorities”; how-
ever, this link is determined arbitrarily. More precisely, neither the methodology for identifying
“political reasons and motives” nor the substantive content of these concepts is defined in the Re-
port or in the Resolution, which artificially generates opportunities for arbitrary interpretations and
assertions, observed each time “political prisoners” are declared.

This is one side of the issue. The other lies in the fact that no form of human activity is im-
mune from errors and abuses, as evidenced by overturned convictions after the serving of 20-year
prison sentences in such proclaimed “strongholds of democracy” as the United States, the United
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Kingdom, France, and others. There have also been executions of innocent persons convicted due to
errors or abuses by representatives of judicial and law-enforcement bodies.

Indeed, in the broad sense, the State must bear responsibility for errors and abuses committed
by its representatives, which it does by paying compensation to victims, followed by recourse
claims against those responsible, and by offering written or oral apologies.

However, this does not mean that the State itself is an accomplice to the violations and abuses
committed, as some may believe. Yet paragraph “e” of Article 3 of Resolution No. 1900 states pre-
cisely this: if it merely appears (seems — author’s note) that deprivation of liberty resulted from an
obviously unfair trial connected with the political motives of the authorities, the person is recog-
nized as a “political prisoner” [8, p. 42].

At the same time, paragraphs “b,” “c,” and “d” refer to political reasons and motives underly-
ing unlawful actions and decisions, yet the authorities as such are not mentioned. Meanwhile, un-
lawful actions and decisions by a representative of authority committed for personal gain, career
advancement, or other private motives cannot be considered to have a political basis, which in each
specific case must be subject to confirmation or refutation.

Neither Resolution No. 1900 nor the Report by Mr. C. Striasser explains what should be un-
derstood by “political reasons” and “political motives.” Only paragraph 10 of Section 3.2 of the Re-
port notes that personal gain is incompatible with political motives; however, the concept of per-
sonal gain itself is not defined.

Nevertheless, independent experts of the Council of Europe and a number of human rights de-
fenders have proposed their own similar definitions of “political reasons” and “political motives,”
although these definitions are also heterogeneous. Thus, “...political motives of the authorities...
are understood as the motives of representatives of power capable of influencing the actions and
decisions of law-enforcement bodies and courts, connected with their crpemnenune to consolidate
power or intimidate representatives of other political movements, to create or maintain certain pub-
lic sentiments, or to seize or acquire state property” [6].

As can be seen, this formulation separates law-enforcement bodies and courts from represent-
atives of power whose motives and reasons for actions and decisions are capable of classifying a
person as a political prisoner.

Another definition states that “...political motives... are understood as identified or eviden-
tially substantiated unlawful influence on decision-making (action or inaction) by law-enforcement
bodies or their officials for the purposes of: consolidating or preserving the political or economic
power of certain individuals, groups, or state institutions; terminating or altering the lawful official,
socio-political, or other activities of the persecuted person or third parties; seizing, redistributing, or
acquiring private or corporate property in favor of the State or third legal or natural persons; con-
ducting mass campaigns against certain types of offences committed by specific categories or
groups of persons” [6].

In this case as well, officials of law-enforcement and judicial bodies are not classified as
“bearers” of political motives or political reasons of the authorities; power is viewed as a higher-
level entity, while law-enforcement and judicial officials are regarded as executors of the motives
and reasons of the authorities.

In this context, particular interest attaches to the criteria developed at the request of the United
Nations by the former President of the European Commission of Human Rights, Carl Aage
Norgaard, who, inter alia, included the motive of the offender — that is, whether the offence was
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committed for political motives (for example, to achieve or prevent the achievement of objectives
of a political organization, institution, or body) or for personal motives; the link between the of-
fence and the pursued political objective, such as the immediacy of the connection or proportionali-
ty between the offence and the objective pursued; whether the act was committed pursuant to an
order or with the sanction of an interested organization, institution, or body, and others [6].

Thus, it may be asserted that the concepts of “political reasons” and “political motives” re-
quire further specification, since existing definitions are fraught with ambiguous interpretation.

PACE Resolution No. 1900 does not contain procedures for transforming a person suspected
of committing an offence or convicted by a court into a “political prisoner.” Article 5 merely notes
that “the Assembly invites the competent authorities of all Council of Europe member States to re-
examine all cases where there may be political prisoners, applying the above-mentioned criteria
and, depending on the outcome, either to release such prisoners or to conduct a new trial.”

Thus, “there may be” — that is, they may or may not exist. An original premise for a prescrip-
tive act.

According to Mr. C. Strisser’s Report, the algorithm for the emergence of “political prison-
ers” consists of the following interrelated stages (procedures):

o“...those who claim that a particular person is a political prisoner must submit rele-
vant case materials”;

e “...these materials are then transmitted to the relevant State...”;

e““...which, in turn, has the opportunity to submit evidence refuting these claims”;

o ‘.. .the assertion that a person is a “political prisoner’ must be supported by prima fa-
cie evidence...”;

o ..the State is obliged to demonstrate that the detention was carried out in full com-
pliance with the requirements of the ECHR as interpreted by the European Court of Human
Rights, insofar as the substance of the case is concerned, that the requirements of propor-
tionality and non-discrimination were respected, and that the deprivation of liberty resulted
from a fair trial”;

o ..if the respondent State cannot prove that the person has been deprived of liberty
in full compliance with the requirements of the ECHR as interpreted by the European Court
of Human Rights, insofar as the substance of the case is concerned, that proportionality and
non-discrimination were observed, and that the deprivation of liberty resulted from a fair tri-
al, the person concerned shall be regarded as a political prisoner”;

¢ “Bodies authorized to establish the political nature of detention may also apply, mu-
tatis mutandis, the case-law of the European Court of Human Rights as regards findings of
fact in situations where the respondent State refuses to cooperate and to provide documents
or other information that lies within the exclusive possession of the authorities™ [2].

Let us examine the viability of these procedures in the same sequence.

As a rule, the initiative to recognize a person as a “political prisoner” belongs to human rights
and party organizations, other associations of a political nature, and similar entities. Recently, per-
ceiving the status of “political prisoner” as a means of release from punishment or reduction of its
term, the detained or convicted persons themselves, their relatives, and defence counsel have also
begun to pursue such efforts.
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Any sophisticated pickpocket may declare that he stole a briefcase from a luxury Mercedes
for political reasons, as a protest against injustice, corruption, suppression of freedoms, and the like.

History knows many such “expropriators,” some of whom later headed parties, states, and
governments, without changing their convictions. Is this not a precedent?

In any case, the ground for initiating a process to recognize a person as a political prisoner is
clearly present. This is not exaggeration, but a conclusion drawn solely from the Explanatory Mem-
orandum.

The Report does not specify to whom the relevant case materials should be submitted before
being transmitted to the State, nor does it define what documents qualify as such. Nevertheless, a
practice has emerged whereby such materials are submitted to national human rights organizations
specializing in the issue of political prisoners and maintaining their records, followed by periodic
publication of compiled lists [1].

In some cases, applications for recognition of a person as a political prisoner are submitted di-
rectly to international human dimension institutions, which coordinate their actions with certain na-
tional human rights organizations depending on established connections and prevailing sympathies.

Case materials consist of copies of procedural documents (verdicts, rulings, records, motions,
etc.) obtained from defence counsel, suspects, accused persons, or convicted individuals, or from
open information databases of law-enforcement or judicial bodies.

It appears that these documents, with the exception of defence motions, in the vast majority of
cases will not contain evidentiary information regarding the political nature or political reasons for
deprivation of liberty, although there may be obvious cases later assessed in judgments of the Euro-
pean Court of Human Rights.

Issues of evidence and proof, which are fundamental in any form of interaction, are addressed
ambiguously in the Report. Thus, opponents of the authorities need only present assertions support-
ed by so-called prima facie evidence, while “...the State is obliged to prove that the detention was
carried out in full compliance with the requirements of the ECHR as interpreted by the European
Court of Human Rights..., that the requirements of proportionality and non-discrimination were
observed, and that the deprivation of liberty resulted from a fair trial.”

According to the view of Stefan Trechsel, reflected in the Report, if the State cannot prove the
above assertions, “...the person is considered a political prisoner” [2].

As is known, in one of its meanings, prima facie denotes evident and sufficient proof that ap-
pears credible in the absence of rebuttal and is presented as a rebuttable presumption “in the ab-
sence of evidence to the contrary.” That is, it is proof sufficient to initiate proceedings, but not al-
ways sufficient to render a decision.

According to paragraph 13 of the Report, “...bodies authorized to establish the political na-
ture of detention may also apply, mutatis mutandis, the case-law of the European Court of Human
Rights with regard to findings of fact in situations where the respondent State refuses to cooperate
and to provide documents or other information that lies within the exclusive possession of the au-
thorities.”

The concept of mutatis mutandis (Lat.) — with what must be changed having been changed;
with due regard to the relevant differences; with modifications arising from the circumstances —
allows for the application by analogy of judgments of the European Court of Human Rights [7]. In
our case, mutatis mutandis is proposed to be applied by bodies authorized to establish the political
nature of deprivation of liberty “...in situations where the respondent State refuses to cooperate and
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to provide documents or other information that lies within the exclusive possession of the authori-
ties” (para. 13 of the Report). It follows that if the respondent State does cooperate with the initia-
tors of the process of recognizing a person as a political prisoner and provides all necessary docu-
ments, mutatis mutandis cannot be applied. Secondly, the application of case-law and mere refer-
ence to particular judgments of the European Court are not the same thing. Thirdly, even if a person
or organization refers to precedents of the European Court in its assertions, this does not exhaust the
issue, since the evidentiary weight of such assertions in a dispute with the respondent State does not
increase, while opposing arguments remain subjective.

Each party substantiates its conclusions and presents its evidence, sometimes the same evi-
dence but with different evaluations. An impartial arbiter capable of determining the correctness of
one of the parties is absent; such an arbiter is not defined in the Resolution or the Report, which
makes it possible to disregard opposing arguments.

However, the central issue in this situation is, in our view, the problem of proof and evidence,
which in both the Report and the Resolution is artificially camouflaged by general, untenable, and
unenforceable slogan-like assertions.

Thus, while repeatedly using the terms “evidence” and “proof,” the drafters of both the Report
and the Resolution ignore the provisions of national legislation, reducing these concepts to a com-
mon, everyday level. Meanwhile, according to Article 124 of the Criminal Procedure Code of the
Republic of Azerbaijan, evidence in criminal proceedings consists of reliable data (information,
documents, objects) obtained by the court or by a party to the criminal process. Such information,
documents, and objects may be admitted as evidence if there are no doubts as to their authenticity,
source, and the circumstances of their acquisition; cases of inadmissible evidence are listed in Arti-
cle 125 of the Criminal Procedure Code. The sufficiency of evidence and the rules for its collection,
verification, and evaluation are also determined by law (Articles 143-145 of the Criminal Procedure
Code). According to Article 138 of the Criminal Procedure Code, proof consists of the collection,
verification, and evaluation of evidence in order to establish circumstances relevant to the lawful,
well-founded, and fair resolution of the accusation. The burden of proving the grounds for bringing
a person to criminal responsibility and his or her guilt rests with the prosecutor [10].

Natural and legal persons, which may include human rights defenders and human rights or-
ganizations, have the right to submit objects and documents, as well as oral or written information,
which may be recognized as evidence. However, recognition of information, objects, and docu-
ments as evidence is carried out by bodies conducting criminal proceedings and only in the course
of judicial proceedings. Evidence is also collected (Article 143.1 of the Criminal Procedure Code)
through interrogations, confrontations, seizures, searches, inspections, expert examinations, identi-
fication procedures, and other procedural actions during the preliminary investigation and trial [10].

Thus, from the content of Section 3.4 of the Report it follows that the burden of proof is
placed on the State, since “...those who claim that a particular person is a political prisoner must
submit relevant case materials.” Nothing is said about evidence and, consequently, about proof
within the described procedure; nor is it specified what the “relevant materials” must contain. The
respondent State is presented with “relevant materials” that, in essence, merely raise the question of
the reasons for allegedly unlawful treatment of a potential political prisoner; the State begins to jus-
tify itself, as a result of which the “political prisoner” procedure is launched without any grounds or
evidence. As a rule, the State provides evidence refuting the allegations raised, but in most cases
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such evidence is ignored, since it is evaluated in accordance with political settings rather than legal
provisions, and the question is transformed into an assertion.

If all the illogicalities and rhetorical digressions (in the second sense of the word) intended to
camouflage the true objectives of the drafters are removed from the Report and the Resolution,
there remains only a primitive scheme of crude interference in the internal affairs of the State [5, pp.
173-184].

Nevertheless, PACE Resolution No. 1900 has already been adopted; however, as Azerbaijani
researchers rightly note, it is not a dogma and, in order to function, must be supplemented with gen-
uine provisions aimed at the real protection of human rights and freedoms, rather than politically
biased, opportunistic assertions [11, pp. 112-117].

It appears that the initiative in this direction should originate from Azerbaijan, which would
sweep away speculative insinuations against it, demonstrate genuine interest in resolving the issue,
and show the existence of the necessary potential to do so.
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ASPA-nin 1900 sayh “Siyasi mohbusun torifi” qatnamasi
alogizmlar va sahvlaor konqlomerati kimi

Xiilasa: Son zamanlar Azorbaycanin “dostlar” torofindon o6lkomizin biitiin orazisindo
konstitusiya qurulusunun berpast lizro hoyata kegcirilmis lokal xarakterli antiterror todbirlori
naticosindo saxlanilan goxslora qarsi istifado etmok mogsadilo, kifayot qodor kdhnolmis “siyasi
mohbus” mosalasi ¢arxini yenidon firlatmaq cohdlori miisahids olunur.

Bu, 6z agalarinin miistoqil dovlstlorin vo xalqlarin daxili islorino miidaxiloys yonalmis biznes
layihalorini solibgi ciibbolorinin iizorindon geyindiklori “insan hiiquglart miidafiagisi” tounu ilo
pardaloyan xiisusi xidmat orqanlarinin homin o «girkab quyularindan» golon iifunatdir.

2012-ci ildon bori homin ikili standartlar metodikasi ila, geyd olunan magsadloar {igiin ASPA-
nin 1900 sayl “Siyasi mahbusun torifi” gotnamasi bir miigovva kimi istifade edilmokdadir.

Lakin, 1900(2012) sayli “Siyasi mohbusun torifi” qotnamosi vo ona dair izahli
Memorandumda ziddiyyaetlor, alogizmlor vo geyri-deqiqliklor mévcuddur ki, bunlar da yaranmis bu
“konglomeratin” toyinat1 iizra totbiqini qeyri-miimkiin edir.

“Siyasi sobablor” vo “siyasi motivler” anlayislari konkretlosdirilmalidir, ¢linki mdvcud toriflor
birmanali olmayan yozumlara yol agir.

Hom “Moruzo”, hom do “Qotnamo” miiolliflori “siibut” vo “siibutetmo” terminlorindon
dofalarls istifads etsalor do, milli qanunvericiliklorin miiddealarini gérmazdon galorak bu anlayislar
adi moisot soviyyasine endirirlor.

Acar sozlor: siyasi mohbus; ASPA qotnamosi; Insan hiiquglarinin vo osas azadliglarin
miidafiosi haqqinda Avropa Konvensiyasi; siibutetmo yiikii; siyasi sobablor vo motivlar.
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Pe3zomonust [TACE Ne 1900 «OnpenesieHue NoJMTHYECKOT0 3aKJIHYEHHOT 0
KAaK KOHIJIOMepAaT aJI0ru3MOB M OIIIHOOK

AHHOTauusi: B mocnenHee BpeMsi OTMEYArOTCS MOMOJI3HOBEHHUS «Apy3ei» AszepOaiimxana
PacKpyTUTh MaxXOBHK MOPSIKOM 3aMIIEJIOr0 BOMPOCA O MOJUT3AKIIOYECHHBIX C MPHUIEIOM €ro Mc-
MOJIb30BaHUS B OTHOIICHUH JIUII, 3a/ICPKAHHBIX B PE3YyJIbTaTe aHTUTECPPOPHUCTUUECCKUX MEPOIPHS-
THI JIOKQJIBHOTO XapaKTepa MO BOCCTAHOBJICHHIO KOHCTUTYLIMOHHOTO CTPOs HAa BCEH TEPPUTOPUHU
HAIllero rocy1apcTaa.

JIyIIoK M3 TeX >k€ BBITPEOHBIX 5IM CHeLCTy k0, KaMypaupyromux Ou3Hec-IPOEKThI X035€B 110
BMEIIIATEeJICTBY BO BHYTPEHHUE JIeJla CAMOAOCTATOUHBIX TOCYAAPCTB U HAPOJOB, TOTaMU 3alllUTHH-
KOB IIpaB YeJI0BEKa MOBEPX HAKHJIOK KPECTOHOCLIEB.

C 2012 r. mpu TOH K€ METOJUKE JBOMHBIX CTaHIAPTOB B YKa3aHHBIX LENSIX 3aJIeHCTBYETCS
xynen pezomonuu [TACE Ne 1900 «OrnpeneneHue noauTHYECKOro 3aKIH0UEHHOT 0.

Onnaxko, Pesomorust Ne 1900(2012) «Onpezenenne moJIMTUYECKOro 3aKIF0YSHHOT0» U TOsIC-
HUTENBHBIH MeMopaHayM K Hell copepikaT MPOTUBOPEUHS, AJIOTU3MbI M HETOYHOCTH, UCKITFOYAI0-
1IMe IpUMEHEeHHe 00pa30BaBILIErocsi KOHINIOMepaTa o NpeJHa3HAYCHHUIO.

[ToHATHS «TONUTUYECKUE IPUYUHBD) U «IOJUTUYECKHE MOTHBBIY) MOAJIEKAT KOHKPETU3ALUH,
[IOCKOJIbKY CYLIECTBYIOIME ONPECICHHs YpeBaThl HEOAHO3HAUHBIM TOJIKOBAHUEM.

HeonHokpaTHO ynoTpe0Oiisiss TEPMHUHBI «10Ka3aTEIbCTBO» U «JOKa3bIBaHUE» pa3pabOTUUKH U
«Jloknana» u «Pe30I01um UTHOPUPYIOT MOJI0XKEHUS HAIIMOHATIbHBIX 3aKOHOIATENBCTB, CBO/IS 3TH
MIOHATHS JI0 KUTEHCKO-0OBIBATEIILCKOTO YPOBHSI.

KuroueBble cioBa: nmonutudeckuil 3akmtoueHHbId; pesonmtouus [TACE; EBponeiickas KoH-
BEHIIHS O 3alIMTE MPaB U OCHOBHBIX CBOOOJ; OpeMst JOKa3bIBaHHS;, OJUTUIECKHE TIPUIUHBI B MO-

THUBBI.
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